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Court of Appeals of the District of Columbia. 


No. 8142. 


X. Leslie Carfenter et al., Appellants, 

vs. 

The National City Hank of Chicago, a Corporation. 


Supreme Court of the District of Columbia. 


In Equity. No. 32345. 


The National City Bank of Chicago, Plaintiff, 


Walter IIieston. Sidney B. Harrison, Alice E. Malone, John 
I ) anicl, Jr., N. Leslie Carpenter, Joseph N. Carpenter, Sterrett 
late, and Edward E. Clark, Partners, Doing Business as N. L. 
Carpenter Company j r Ihe W estern Union Telegraph Company 
a Corporation, Defendants. c * 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in tin* above-entitled cause, to wit:— 


1—3142a 
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1 liill of Complaint. 

Filed December 31, 1913. 

In the Supreme Court of the District of Columbia. 

Equity. No. 32345. 

The National City Bank of Chic.uso, Plaintiff, 

vs. 

Walter Hiestox. Sidney B. Harrison, Alice E. Malone, John 

\V. Daniel, Jr., X. Leslie Carpenter, Joseph N. Carpenter, Sterrett 

Tate, and Edward E. Clark, Partners, Doing Business as N. L. 

Carpenter & Company; The Western Lnion Telegraph Company, 

a Corporation. Defendants. 

To the Supreme Court of the District of Columbia, Holding an 

Equity Court : 

The plaintiff respectfully shows unto the Court as follows: 

I. The plaintiff, The National City Bank of Chicago, is a corpora¬ 
tion organized and existing under the laws of the United States, en¬ 
gaged in the banking business and has its principal office and place 
of business in the City of Chicago in the State of Illinois, and is rep¬ 
resented in the City of Washington, in the District of Columbia, by 
the American National Bank of Washington, D. C., and brings this 
suit in its own right for the reasons hereinafter set forth. 

II. The plaintiff avers, upon information and belief, that the de¬ 
fendant. Walter IIie<ton, is a citizen of the United States and a resi¬ 
dent of Chicago, in the State of Illinois: that the defendants, Sidney 
B. Harrison, Alice E. Malone and John W. Daniel, Jr., are citizens 

of the United States and residents of the District of Columbia; 

2 that the defendants, X. Leslie Carpenter, Joseph N. Carpenter, 
Sterrett Tate and Edward E. Clark are co-partners doing busi¬ 
ness as X. L. Carpenter and Company, are citizens of the United 
States and non-residents of the District of Columbia, and their legal 
residence is unknown to the plaintiff; that their principal place of 
business is in the City and State of New York, and that they also 
maintain an office and place of business in the City of Washington, 
in the District of Columbia. 

The plaintiff avers that the defendant. The W estern Union Tele¬ 
graph Company is a corporation organized and existing under the 
laws of the State of New York, that its principal office and place of 
business is in the City and State of New York, and it also maintains 
an office and place of business in the Citv of Washington, District of 
Columbia. 

All of said defendants are sued herein for the reasons hereinafter 
set forth. 

III. That on. to wit, the 19th day of December, 1913, the plain¬ 
tiff at its principal place of business in the City of Chicago, Illinois, 
at the request and solicitation of the defendant, Walter Hieston, 
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honored and cashed two (2) dm ft? on the defendant Sidney B. Har- 
n?on, Washuigton, >• C., payable at sight or demand for' the total 
sum of Fifty-seven hundred ($5700) Dollars, one of which drafts 

'ZL 'u he r um ,:: f h "! ,<lred (*-1200) Dollars and was 

d^od December t 1» 191». drawn by said Walter Hinton and en- 

l?™*i * >v ° ne . )\ lll 1 Hubbard and payable to the order of cash, and 
the other of winch draft? was for the sum of Fifteen hundred ($1500) 
Dollars, and was dated December 19, 1913, drawn by William R 
Kerr, and payable to the order of said Walter Hieston'and endorsed 
by Walter Ilieston and said Will Hubbard; that said drafts 
•t were cashed and said sums of money paid over to said Ilieston 
"Pon h'g representation that each of them would be promptly 
paid l>\ said Harmon upon presentation; that each of said drafts 
were thereupon, m due course of business, transmitted by the plaintiff 
to its IomiI representative. The American National Bank of Wash- 
1) ; t -» a'id presented for payment on or about the 22nd dav 
of Deeemlier, 1913, and each ol them was dishonored and protested 
for non-payment, and not hing on account thereof has since been paid 

to the plaintiff bv sud Ilieston or said Harrison or anv of the other 
parties to said drafts. 

, .'' liat ‘I" ' 0 H'c 22nd dav of December. 1913, the plaintiff at its 
pnnupal olhee in the( lty of ( Imago, Illinois, honored and cashed at 
the request and solicitation of the defendant Walter Ilieston.two(2) 
other drafts on the defendant Sidney I!. Harrison, Washington. 
1>. C., Jtflynble at sight or demand for the total sum of Fifty-five hun- 
<lred eighty ($oo80.00) Dollars, one of which drafts was for the sum 

2t,ut° r vi^ ,e i ,nd i e,i < ^ 00,(10 iDoUars and was dated Deeemlier 

__nd. 1.11.>. diawn by said \\ alter Ilieston and endorsed bv one Will 

i' 1 I‘. ! Ur<i “i" l{ a - val, '° •<» t ', le order of cash, and the other of which 
uratts \wis for the sum of fourteen hundred eiahtv ($1480 00) I) 0 |- 

hu-s, and was dated December *22, 1018. drawn' bv William K. Kerr 
and payalile tc* the order of said Walter Ilieston and endorsed bv said 
Walter Ilieston and said Will Hubbard; that said drafts were cashed 
and ,sai« sums of money pa d over to said Ilieston upon his representa¬ 
tion that each of them would be promptly paid by said Harrison upon 
presentation; that each of said drafts was thereupon, in due course of 
business, transmitted by the plaintiff to its local representative. 

* I he American National Bank of Washington. D 0 and 

mia pr , ese ", £ or , 'Payment on or alniut the 24th dav of December 
1913 and each of them was dishonored and protested for non-pav- 

Hi!"Vff n i d 0,1 acco,,nt thereof has since been paid to the 

hl said dnift^ 1 " HleSt ° n or Sill(1 Harrison or any of the other parties 

That on, to wit, the 24th day of December, 1913, the plaintiff at 

eoVTT! ° Ke 'he /'By of Chicago, Illinois, honored and 
cashed at the request and solicitation of the defendant, Walter 
IHeston, three (3) other drafts on the defendant Sidney B. Harrison. 

W a-hington D C payable at sight or demand for the total sum of 
Fifty-eight hundred OMOO.OO) Dollars, one of which drafts was for 

•mTqvA h , un ^ d($6 » 0 ?? ) DoIIars and was dated December 
Woi! 9 irT" >y ," 'hiam R Kerr, and payable to the order of said 
\\ alter Hieston and endorsed by said Walter Ilieston and said Will 
Hubbard; another of which drafts was for the sum of Fourteen hun- 
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drcd fifty ($1450.00) Dollars and was dated December 24, 1913, 
drawn by William R. Kerr, and payable to tbe order of said Walter 
Hieston and endorsed by said Walter 1 Heston and said Will Hub¬ 
bard, and the other of which drafts was for the sum of Thirty-seven 
hundred fifty ($3750.00) Dollars and was dated December 24, 1913 
drawn by said Walter Hieston and payable to the order of cash, and 
endorsed by said Will Ilubbard. that said drafts were cashed and said 
sums of money paid over to said Hieston upon his representation that 
each of them would be promptly paid by said Harrison; that each 
of said drafts was thereupon, in due course of business, transmitted 
by the plaintiff to its local representative, The American National 
Rank of Washington, D. C., and presented for payment on or about 
the 20th dav of December, 1913, and each of them was dis- 
5 honored and protested for non-payment, and nothing on ac¬ 
count thereof has since been paid to the plaintiff bv said 
Hieston or said Harrison or any of the other parties to said drafts. 

IY. The plaintiff avers, upon information and belief, that the 
said defendant Hie-ton on, to wit, December 22, 1913, out of the 
sums of money paid to him by tbe plaintiff on account of said drafts, 
as aforesaid, deposited with the defendant. The Western Union Tele¬ 
graph Company, in die City of Chicago. Illinois, tbe sum of l r ive 
thousand ten ($5,010.00) Dollars, with instructions to telegraph or 
otherwise transmit said sum of monev to its office in the Citv of 


Washington, in the District of Columbia, and deliver the same to said 


defendant Sidney B. Harrison to be used and applied by said Harri¬ 
son in the payment of said drafts when presented to him for pay¬ 
ment; that said defendant Telegraph Company endeavored to carry 
out said instructions, but was unable to locate said defendant Harri¬ 
son for the purpose of delivering said fund to him. and accordingly 
notified said Hieston, who thereupon instructed said Telegraph Com¬ 
pany to deliver a check or draft for said sum of Five thousand ten 
($5,010.00) Dollars made out to the order of said Harrison to tbe de¬ 
fendant John W. Daniel, Jr., and tbe plaintiff is informed and be¬ 
lieves and therefore avers that said defendant Telegraph Company, 
pursuant to said instruction, made out a check or draft to the order of 
said defendant Harrison for said sum of Five thousand ten 


($5,010.00) Dollars upon the Liberty National Bank of New York 
City and delivered said check to said defendant John W. Daniel, Jr. 
on or about December 23, 1913, and the plaintiff is informed and 
avers that said Daniel has said check or draft or the proceeds thereof 
in his possession or under bis control. 


6 V. The plaintiff avers, upon information and belief, that 

said defendants, Sidney B. Harrison, Alice E. Malone and 
John W. Daniel, Jr., were engaged in the stock brokerage business 
in the City of Washington, D. C., individually or as employees or 
representatives of said N. L. Carpenter and Company, or otherwise 
and that on or nl>out December 19, 1913. said Harrison and said 


Malone left the District of Columbia, and their present whereabouts 
is unknown to the plaintiff; that subsequently to said December 23, 
1913, said defendant Hieston, as the plaintiff is informed and be¬ 
lieves, and therefore avers, notified the defendant, The Western 
Union Telegraph Company, to return nil money sent by him through 
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said Telegraph Company to said defendants Harrison, Malone and 
Daniel, and to pay said moneys to the plaintiff and revoked all orders 
given by him to said Telegraph Company to pay money to said de¬ 
fendants, Harrison, Malone and Daniel or any of them. 

^ VI. The plaintiff avers that it has been informed that said N. L. 
Carpenter and Company have made and asserted, and are attempt¬ 
ing to enforce a claim to said fund of Five thousand ten ($5,010.00) 
Dollars for certain amounts alleged to he due them by said Harrison 
and said Malone, or one of them, growing out of other transactions 
between said Harrison and said Malone and N. L. Carpenter and 
Company, and having no connection with or relation to the drafts 
hereinbefore referred to ca-hcd by the plaintiff for said defendant 
Hieston, and the plaintiff charges that on or al>out December ‘23, 
1013^said N. L. Carpenter and Company filed an action at Law, No. 
50487, in the Supreme Court of the District of Columbia against said 
\ 1 . II arrison and said .Mice K. Malone to recover the 
sum of Five thousand ($5,000.00) Dollars, claimed to have 

7 been received hv said defendant to ilie me of said plaintiffs, 
and in said action at Law, obtained and served upon the de¬ 
fendant, The Western Union Telegraph Company, a Writ of Gar¬ 
nishment. A copy <>f the answer of said garnishee filed December 
doth is attached hereto as Exhibit 1 and made part hereof. 

\ II. The plaintiff is advised by counsel, and therefore charges 
that said sum of Five thousand ten ($5,010.00) Dollars constitutes 
a special fund paid by it, as aforesaid, to said Hieston, and by said 
Hieston forwarded or transmitted through said defendant. The West¬ 
ern l nion Telegraph Company, to be delivered to said defendant 
Sidney H. Harrison for the sole purpose of taking up and paying the 
aforesaid drafts made, by said Hieston upon said Harrison, and that 
said defendant, The Western Union Telegraph Company, holds said 
fund in trust for the use and benefit of the plaintiff, and that any 
check, draft, certificate, order or other paper writing or proceeds of 
any such representing said fund which has been delivered by said 
defendant Telegraph Company to said defendants, or any of them, 
is impressed with said trust and with a lien in favor of the plaintiff, 
which the said defendants have no legal or equitable right to destroy, 
impair or interfere with by making any change in the possession! 
custody or control of said fund, or by negotiating, transferring, de¬ 
livering. paying, collecting or receiving any check, draft, certificate, 
order or other paper writing representing the same, and the plaintiff 
further charges that said X. L. Carpenter and Company have no 
legal or equitable right to attach said fund or any portion thereof in 
said suit instituted bv them against said Sidney H. Harrison and said 
Alice E. Malone, and that Ihe defendant John W. Daniel, Jr., should 
be required to surrender and deliver up to the plaintiff, said 

8 check or draft delivered to him by the defendant, The West¬ 
ern l nion Telegraph Company, as aforesaid, and that said 

defendant Telegraph Company should Ije required bv the order of 
this Court to pav over and deliver said fund of Five thousand ten 
($5,010.00) Dollars to this plaintiff. 

VIII. Plaintiff further avers, upon information and belief, that 
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said Ilieston also forwarded or transmitted to said defendants Harri¬ 
son, Malone and Daniel, various other sums of money aggregating 
a total sum of Twelve thousand seventy ($12,070.00) Dollars for the 
purpose of taking up and paying the drafts upon said Harrison, 
cached for Ilieston as aforesaid, by the plaintiff, and the plaintiff 
avers, upon information and l>elief. that defendants or some of them, 
or said firm of N. L. Carpenter and Company, its agents or represen¬ 
tatives, now hold said sums of money, and they are advised bv coun- 
sel and charge that said defendants hold said fund in trust for the 
use and benefit of the plaintiff, and the plaintiff charges that unless 
said defendants shall he ordered by this honorable Court to pay over 
said sums of money to it, it will suffer great and irreparable injury, 
because it is informed and believes that said Ilieston and said Harri¬ 
son, Malone and Daniel are not responsible financially, and said Har¬ 
rison and Malone have left the jurisdiction. 

Wherefore, the premises considered plaintiff prays as follows: 

1. That the writ of subpeena of this Honorable Court may issue to 
the defendants. Walter Ilieston. Sidney B. Harrison. Alice E. Ma¬ 
lone; John W. Daniel, Jr.: and N. Leslie Carpenter, Joseph N. Car¬ 
penter. Sterrett Tate, and Edward E. Clark, partners, doing business 

as N. L. Carpenter and Company; The Western Union Tele- 
graph Company, a corporation, and each of them, requiring 
them and each of them to answer the allegations of this hill, 
but not under oath, answer under oath lx*ing hereby waived. 

2. That if jKTsonal service cannot be had upon any of said defend¬ 
ants because of non-residence or absence from the jurisdiction of this 
Court, that sendee may be obtained on them in accordance with 
Equity Hide 20 or by publication in accordance with the statute in 
such case made and provided. 

M. That a temporary injunction or restraining order may issue 
out of this Court against the said defendants and each of them, their 
agents and representatives, enjoining and restraining them from 
negotiating, transferring, delivering, paying, collecting or receiving 
said fund of Five thousand ten ($5,010.00) Dollars, or any check, 
draft, certificate, order or other paper writing representing the same 
until the further order of this Court in the premises, and that upon 
hearing said injunction may he made permanent. 

4. That the plaintiff may be decreed to be the beneficial owner of 
said fund of Five thousand ten ($5,010.00) Dollars and to have a lien 
thereon and upon any check, draft, certificate, order or other paper 
writing representing the same for the total amount thereof, ana that 
said defendant Daniel may be directed to surrender and deliver up 
the check or draft delivered to him by the defendant The Western 
Union Telegraph Company for said amount, and that said defendant 
Western Union Telegraph Company may be ordered and directed to 
pay said amount to the plaintiff. 

5. That the defendants may be required to account for any other 
sum or sums of money which they or any of them may have received 
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fiom said defendant Ilieston, and that the plaintiff may be decreed 
to be the beneficial owner thereof. 
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6. That the plaintiff may have such other and further relief 

as in the nature of its ease may require or to the Court mav 
seem just. 

THE NATIONAL CITY BANK OF 
CHICAGO, 

By A. W. MORTON, 

.1 ssistan t Cashier. 


District of Columbia, m: 


1, A. Mailer Morton, being lirst duly sworn, on oath depose and 
<ay that I am the Assistant Cashier of the plaintiff, The National 
City Bank ot Chicago; that I have personal knowledge of the trans¬ 
actions with the defendant Walter Ilieston, set forth in the bill to 
which tins affidavit is attached; that I have read said bill and sub¬ 
scribed the corporate name of the plaintiff thereto by its authority 
that I know the contents of said bill, and the facts therein stated 
upon personal knowledge are true, and those stated upon information 
and belief, I believe to be true. 

A. WALLER MORTON. 


Subscribed to and Sworn to licfore me, this 31st day of December. 

A, U, Ivlo, 


[seal. ) 


BERTHA P. ISAACS, 

Notary Public, D. C. 


McKENNEY, FLANNERY & HITZ 
G. BOW DO IN CRAIGIIILL, 

Attorneys for Plaintiff. 

Affidavit of A. C. West. 

******* 
District of Columbia, To wit: 


I, A. C. West, on oath depose and sav:— 

That I am Assistant Cashier of the* American National Bank of 
W ashington D C., and a Notary Public in and for the District of 
Columbia; that I have read paragraph three of the bill of complaint 
in the above-entitled cause and at the request of the said American 
National Bank I presented for payment at the office of the defend- 

S iiStwT i* ° n Member 24, 1913, the two drafts for 

$4,100.00 and $1,480.00, respectively, described in said paragraph 

of said bill, and that I also at the request of said bank presented for 
[mment at the office of paid Harrison on December 20, 1913 the 
three other drafts for .$3,750.00, $000.00 and $1,450.00 respectively 
described in said paragraph of said bill; and that each and all of said 
drafts were dishonored and were duly protested by me for non¬ 
payment. 


ALBERT C. WEST. 
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Subscribed and sworn to before me this thirtieth dav of December, 
1913. 


BERTHA P. ISAACS, 

\ of or if public, I). C. [seal. | 


Affidavit of II’. Hayden Collins. 

* * * * ★ * * 

District ok Columbia, To wit: 

I, W. Hayden Collins, on oath depose and say:— 

That 1 am a Notary Public in and for the District of Columbia; 
that I have read paragraph three of the bill of complaint in 
1*2 the above-entitled cause and that at the request of the Ameri¬ 
can National Bank of Washington, 1). C., I presented for pay¬ 
ment at the otlicc of the defendant. Sidney B. Harrison, on December 
22, 1913, the two drafts for $4,200.00 and $1,500.00, respectively, 
described in said paragraph of said hill, and the same were dishon¬ 
ored and dulv protested bv me for non-payment. 

W. IIAYDEN COLLINS. 


Subscribed and sworn to l>efore me this 31st dav of December, 
1913. 

BERTHA P. ISAACS, 

.Xntary Public, I). < \ [sf.al. J 


Exhibit I. 


Supreme Court of the District of Columbia. 
Filed Dec. 29, 1913. J. R. Young, Clerk. 


At Law. No. 504<S7. 


N. L. Carpenter. Joseph 
Edward C. Clark, Doing 
panv, Plaintiffs. 


N. Carpenter, Sterrett Tate, and 
Business as N. L. Carpenter and Com- 


vs. 


Sidney B. 


Harrison and Alice E. 


Malone, Defendants. 


X of ice. 

To Western Union Telegraph Company, (Jarnishee: 

You are required to answer the following interrogatories, under 
oath, within ten days after sendee hereof. And should you neglect 
or refuse so to do, judgment may he entered against you for an 
amount sufficient to pay the plaintiff’s claim, with interest and costs 
of suit. 

F. CARTER POPE, 
Attorney for Plaintiff. 
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I nterrogatorics. 

IS ^ ere y? u the time of the service of the writ of 

time of' siiriisorviee wd'tit’ fi] in'7 y0U been > between the 

terrogatory, indebted to the defendant v g S f > ® ur answer t» Uits ih- 
amount? aeienctant.' If so, how, and m what 

Answer. No. 

chattels, or credits of the defendant in vlaT ° ? ’ an y goods, 
If so, what? auenoant in jour possession or charge? 

Answer. On December iqi** , <-.1 1 • 

and as the pavoc named ^ ti ‘ . m L 111011 telegraph Company, 

? J -^ r ' ,enter an<1 C «” This draft has not been rettedto 
or credits oTtl^fflTn 

W comp\NY NION telegraph 

II. RTAFF, Manager. 

A feulwcnted and sworn to before me this 30th day of December 

^ SEAL/| JOS. p. CULLEN, 

Notary Public, D. C. 

^ fiswer of Walter Hieston. 

Filed January 7, 1914. 

* * * * 

BilTo'f Complalnt ofTh^Natkinafcit.y^an'l^of^Chic 6 *“ read , the 
therein are SET ° aUSe ’ a " d that the “^S^ns contained 

2 _ 31 42a WALTER HIESTON. 
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State of Illinois, 

County of Cook, 

Walter Ilieston, being first duly sworn, deposes and says that lie 
has read the foregoing answer by him subscribed, knows the contents 
thereof, and that the matters and things contained in said answer 
are true. 

WALTER I HESTON. 

Subscribed and sworn to before me this oth day of January, A. 1). 
1914. 

P. C. BAICHLY, 

[seal. J Notary Cubhc, l ook County, Illinois. 

State of Illinois, 

Cook County. 

I, Robert M. Sweitzer. County Clerk of the County of Cook, do 
hereby certify that I am the lawful custodian of the ollicial records 
of Notaries Public of said County, and as such ollicer am duly au¬ 
thorized to issue certificates of magistracy, that P. C. Baichly whose 
name is subscribed to the annexed Jurat, was, at the time of signing 
the same a Notary Public in Cook County, duly commissioned, sworn 
and acting as such, and authorized to administer oaths and to take 
acknowledgments and proofs of deeds or conveyances of lands, tene¬ 
ments or hereditaments, in said State of Illinois, all of which 
lo appears from the records and files in my office; that 1 am 
well acquainted with the handwriting of said Notary, and 
verily believe that the signature to the said Jurat is genuine. 

In testimony whereof. 1 have hereunto set my hand and affixed 
the seal of the County of Cook at my office in the City of Chicago, 
in the said County, this oth day of January, 1914. 

[seal. | ROBERT M. SWEITZER. 

('(unity Chrk. 


Memoranda in. 

January 12, 1914.—Motion of N. Leslie Carpenter et al. to dismiss 
Bill and Return to Rule filed. 


Order Appointing/ Herein r Pendente Lite. 

Filed Januarv 1*2. 1914. 

******* 

This cause coming on to be heard upon the return to the Rule to 
Show Cause issued herein and upon consideration of the Bill of 
Complaint, the answer of the defendant Ilieston thereto and of the 
answers to said Rule, it is by the Court this Pith day of January. 
A. D. 1914. ordered that the National Savings and Trust Company, 
a Corporation, of the District of Columbia, be and it is hereby ap- 
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pointed Receiver pendente lite to take possession of the fund of Lne 
thousand and ten ($5,010.00) Dollars in said bill of complaint men¬ 
tioned and described and of any other funds or sums of money which 
may be in the possession or under the control of the defendant the 
Western Union Telegraph Company delivered to it by the defendant 
Hieston for transmission and delivery to the defendant Harrison or 
any of the other defendants in this case, and to hold the same until 
the further order of this Court in the premises. 

\(\ It is further ordered that the defendant the W estern Lnion 

Telegraph Company, its agents and representatives shall 
forthwith deliver to said Receiver said fund of live thousand and 
ten ($5,010.00) Dollars simultaneously with the surrender of the 
draft or check hereinafter mentioned and anv other fund or sums 
of money in its or their possession or under its or their control so 
delivered to it by the defendant Hieston for transmission and de- 
liverv to the defendant Harrison or any of the other defendants to 
this cause; and that the defendant Daniel forthwith surrender and 
deliver up to said Western Union Telegraph Company the dIraft or 
check for said sum of Five thousand and ten ($o,010.00) Dollars 
made by said Western Union Telegraph Company to the order of the 
defendant Harrison and delivered to the defendant Daniel lor said 
Harrison. The defendant Western Union Telegraph Company shall 
have live (5) days to answer the rule and Rill. 

1a the Court ASHLEY M. GOULD, Justice. 


A "Hirer of Western Union Telegraph Company. 

Filed January 17, 1914. 

******* 

The answer of the defendant, The W estern l nion Telegraph Com- 
panv, a corporation, lo the original hill of complaint herein and to 
the rule to show cause passed by the Court herein on the 31st day of 
December, 1913, tiled by leave of Court, after the order passed' Janu- 
nrv 1'2. 1914. on the return of said rule, respectfully shows to the 

( ° Urt 1 Answering paragraph numltered “1" of said hill of coni- 
17 plaint, this defendant neither admits nor denies the allega¬ 
tions therein contained, hut calls for strict proof thereof it 

the same he deemed material. ....... , • , 

Answering paragraph numbered “II; of said bill of complaint, 
this defendant admits that it is a corporation organized and existing 
under the laws of the State of New A ork, that its principal office and 
place „f business is in the City of New \ ork, State of New A ork and 
that it maintains an office and place of business in the City of \\ ash- 

in^ton District of Columbia. , , 

This defendant neither admits nor denies the other allegations 

contained in said paragraph numbered II, but calls for strict prool 

thereof if the same be deemed material. f 

3. Answering paragraph numbered III of said bill of com- 
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plaint, this defendant neither admits nor denies the allegations 
therein contained, but calls for strict proof thereof if the same he 
deemed material. 

4. Answering paragraph numbered “IV” of said bill of com¬ 
plaint, this defendant states that on Dec-ember 22, 1913, there was 
deposited with this defendant at its office in the City of Chicago, 
State of Illinois, by one Walter Ileiston, the sum of five thousand 

j\nd ten dollars, who directed that the said sum be transferred bv 

• 

telegraph to S. B. Harrison, in care of Carpenter and Co., Woodward 
Building, Fifteenth and II Streets, in the City of Washington: and 
the said sum was accordingly accepted by this defendant and direc¬ 
tion was given to the agents of this defendant in Washington to pay 
said sum as so directed. 

Thereupon this defendant, in Washington, inquired at the office 
of the defendant N. L. Carpenter & Company in said Woodward 
Building, and was informed that 8. B. Harrison, who had 

18 been the local manager of said N. L. Carpenter and Company, 
was out of the Citv. 

m 

Thereupon the defendant, in Chicago, asked further instructions 
of the depositor of the said money, the aforesaid Walter Ilieston. and 
wits directed to consult with the defendant Alice E. Malone, in the 
said office of N. L. Carpenter and Company, and this defendant, in 
Washington, inquired at said otlice for said Alice E. Malone and was 
informed that she was out of the City, and that the defendant, John 
W. Daniel, Junior, was in charge of said X. E. Carpenter and Com¬ 
pany's office and would handle the matter. 

Thereupon this defendant, in Chicago, asked further instructions 
of the depositor of the said money, and was directed to pay said sum 
to said John W. Daniel, and this defendant, in Washington, on De¬ 
cember 23, 1913, at twelve minutes past live o’clock, post meridian, 
delivered to said John W. Daniel a draft drawn by this defendant 
on the Liberty National Bank of New York, dated December 22, 
1913, for five thousand and ten dollars, and payable to the order of 
S. B. Harrison, and the said John W. Daniel accepted said draft and 
gave a receipt therefor signed “S. B. Harrison, per J. W. Daniel, Jr., 
for N. L. Carpenter and Co." 

The defendant is informed and believes that the said draft re¬ 
mained and was in the possession of the said John W. Daniel, Junior, 
when the bill of complaint was filed herein and on the 12th day of 
January, 1914, the return day of the aforesaid rule, and refers to the 
further allegations hereinafter contained with regard to the said 
draft. 

5. Answering paragraph numbered “V” of the said bill of com¬ 
plaint, this defendant states that the aforesaid defendant, Walter 

Hieston, on the 29th day of December, 1913, at forty-five 

19 minutes past noon, filed at the office of this defendant in 
Chicago, a paper writing in the words and figures following, 

to wit: 

“Gentlemen: I hereby authorize you to return all moneys sent 
by me to S. B. Harrison, Washington, D. C., A. E. Malone, Wash¬ 
ington, D. C., Janiels, Jr. ; Washington, D. C., and pay the said 
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moneys to the National City Hank of Chicago. 1 hereby revoke all 

orders to pay money to the above mentioned Harrison. Malone and 
Daniels, Jr. 

Dated at Chicago this *29th day of Dec. 1913. 

WALTER HIE8TON.” 

This defendant is informed that the said 8. B. Harrison and Alice 
L. Malone have left the District of Columbia. 

1 hat the defendant neither admits nor denies tlie other allega¬ 
tions contained in said paragraph numbered “V”, but calls for strict 
proof thereof if the same be deemed material. 

<>. Answering paragraph numbered “VI” of the said bill of com¬ 
plaint, this defendant admits the truth of the allegation therein 
made that the certain writ of garnishment was issued and served 
upon them in the action at law in this Court entitled N. L. Carpenter 
A: Company, plaintiffs, vs^ Sidney B. Harrison and Alice E. Malone 
defendants. At Law No. obi<S7, and that this defendant on Decem¬ 
ber 30, 1913, made answer thereto in the form of which a copy is 
attached to the original bill herein and marked Exhibit I, which is 
pia\ed to be read and considered as a part of this answer. 

This defendant further says that the return to said writ of gar¬ 
nishment was made and filed by this defendant's Manager at Wash¬ 
ington. J). C., who had no knowledge at the time of the mak- 
in 7 (,t sai( l return of the filing in Chicago of the paper writing 
referred to in paragraph “.V’ hereof. 

This defendant neither admits nor denies the allegation as to the 
nature and grounds of the claim made in and by the plaintiffs 
against the defendants in said action at law, but calls for strict proof 
thereof if the same be deemed material. 

/. This defendant is advised that the paragraph numbered “VII” 
of the said bill of complaint consists of conclusions of law which this 
defendant deems it is not necessary for it to answer. 

K. Answering paragraph numbered “VIII” of the said bill of com¬ 
plaint this defendant has and had at the time of the institution of 
this suit and the service of said rule no sums of money in its posses¬ 
sion or under its control other than the sum of five thousand and ten 
dollars concerning which the facts were as above set forth, and this 
defendant therefore neither admits nor denies the allegations in said 
paragraph contained, but calls for strict proof if the same be deemed 
material. 

9. Further answering this defendant says that at the request of 
the plaintiff herein and upon the advice of its counsel, it has stopped 
payment on the aforesaid draft issued by it to the said John W. 
Daniel, Junior, payable to 8. B. Harrison, and has notified the said 
Liberty National Bank to refuse payment of the same. 

19. further answering this defendant says that it has no personal 
interest in the said sum of five thousand and ten dollars, and desires 
only that the said fund shall be paid to such person or corporation 
as may be determined by appropriate proceedings at law or in equity 
to be entitled thereto \ that in view of the conflicting claims to the 
said fund made by the several parties to this cause the defendant was 
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advised that it could not except pursuant to a proper order 
21 of Court pay said sum to anyone without possible liability to 
others; and was further advised that appropriate relief to this 
defendant is an order in the nature of a decree of interpleader to be 
passed upon its answer herein. 

11. Further answering this defendant says that upon the passage 
of the order herein of January 12, 1914, this defendant, on Jan¬ 
uary 13, 1914, received from F. Carter Pope, Esquire, on behalf of 
John W. Daniels, Jr., the draft aforesaid delivered to said Daniels 
and payable to S. B. Harrison, and thereupon paid over and delivered 
to the National Savings and Trust Company, the Receiver pendente 
lite, the sum of five thousand and ten dollars directed by the said 
order to he so paid. 

And having fully answered, this defendant says that it is entitled 
to have passed herein an order releasing and discharging it from all 
liability to each and all of the parties to this cause in respect of the 
aforesaid sum of live thousand and ten dollars, and in respect of the 
attachment issued as aforesaid, or otherwise howsoever in the premi¬ 
ses. and further to have an allowance to it of its reasonable costs, in¬ 
cluding counsel fees, incurred herein, it having in effect interpleader! 
in respect of the said sum between the parties claiming the same, and 
thereupon to Ik? dismissed as a party defendant herein. 

THE WESTERN UNION TELEORAPH 
COMPANY, 

By HENRY F. TAFF. Manager. 

XATI PL WILSON. 

CLARENCE R. WILSON. 

A tty*. 


District of Coli mbja, xx; 

Henry F. Taff. being first duly sworn, deposes and says that he is 
the Manager of the Washington Oflice or Branch of The Western 
Union Telegraph Company; that he has read the foregoing answer 
by him subscribed on behalf of said Company, and knows the 
'22 contents thereof: that the facts therein stated as upon his 
knowledge are true, and those therein stated its upon informa¬ 
tion and belief he believes to be true. 

HENRY F. TAFF. 

Subscribed and sworn to before me this 17th day of January, 1914. 

[seal.1 ALBION K. PARRIS* 

Notary Public for the District of Columbia. 


Order Overruling Motion of Certain Defendants. 

Filed June 10, 1915. 

******* 

This cause coming on to be heard upon the motion of John W. 
Daniel. Jr.. N. Leslie Carpenter, Joseph N. Carpenter. Sterrett Tate 
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nnd Edw ard E. Clark, certain of tlie defendants in the above entitled 
cause, to dismiss the Bill as to them, and after argument bv counsel 
and consideration by the court, it is this 10th day of June, 1915 
Adjudged and Ordered that said motion l>c, and it is hereby, over¬ 
ruled with leave to answer within thirty days. 

ASHLEY M. GOULD, Justice. 


Answer of N. L. Carpenter A* Co. 

Filed July 9, 1915. 

* * * * * * * 

For their answer to the original bill of complaint tiled in this cause 
X. Leslie Carpenter, Joseph N. Carpenter. Sterrett Tate and Ed¬ 
ward E. Clark, partners doing business as X. L. Carpenter & Com¬ 
pany, say: 

1. The allegations of paragraph 1 of the bill are admitted to be 
true. 

2. The defendants are not informed where the legal residence of 
\\ alter Ilieston, Sidney B. Harrison or Alice E. Malone, other de¬ 
fendants to said bill are. They admit that none of themselves re¬ 
sides in the District of Columbia, that their principal place of business 
is in the city of Xew York, in the State of Xew York, and that they 
maintain an otlice and place of business in the city of Washington, 
in the District of Columbia. Except as here limited the other allega¬ 
tions of paragraph 2 of the bill are admitted. 

*2J 3 and 4. These defendants have no knowledge, other than 

by hearsay, of any of the matters alleged in paragraphs 3 
and 4, of the bill, and they call for strict proof of the same, except 
as regards the delivery by said Walter Ilieston to the Western Union 
Telegraph Company, in the city of Chicago, Illinois, of the sum of 
live thousand and ten dollars ($5,010.), to the account of said Sid¬ 
ney B. Harrison, and with instructions to pay the same over to him 
in said City of Washington, and the delivery by said Telegraph Com¬ 
pany to John W. Daniel, Jr., of a check to the order of said Sid¬ 
ney B. Harrison for said sum. These latter facts they admit to be 
true. On information and belief they say that before the filing of 
this bill said check was returned by said Daniel to said Telegraph 
Company. 

5. These defendants admit that Sidney B. Harrison and Alice E. 
Malone were engaged. employees of these defendants, in said City 
of \\ ashington, and John W. Daniel, Jr., as an employee of these 
- I c t \ of ^ ew York, in the business of slock broker¬ 
age; also that before the filing of this bill said Sidney B. Harrison 
and Alice E. Malone had left the District of Columbia, and that their 
whereabouts was unknown to plaintiff. They have no personal 
knowledge regarding a notice alleged in said paragraph to have been 
given by said Walter Hieston to said Western Union Telegraph 
Company for the return of money to himself, and they therefore de¬ 
mand proof of the same. 
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u-u' defendants admit the allegations of paragraph 6, of the 

hill. With respect to the same matters they say said Sidney B. 
Harrison and Alice E. Malone, each of them, was and is indebted 
to them in more than the sum of five thousand and ten dollars. 
24 With respect to their garnishment of the said Western Union 
Telegraph Company, alleged in said paragraph, they say that 
if any notice for return of moiievs, as alleged in paragraph 5, of the 
hill, by said Western Union Telegraph Company to said Walter 
Hieston was gi\en, it was given alter those defendants’ writ of gar¬ 
nishment was served on said company. 

7. These defendants deny that anything occurred through which 
said deposit of five thousand and ten dollars with said Western Union 
Telegraph Company was made a special fund for or was appropriated 
to^ the payment of the draft alleged to have been drawn bv said 
Walter Hieston on said Sidney B. Harrison. They also deny each 
and all of the conclusions of law stated in paragraph 7 of the bill. 

Thc>e plaint ills have no knowledge of the forwarding by said 
Walter Hieston to said Sidney B. Harrison, as alleged in paragraph 
S of the bill, of other sums of money than said five thousand and 
ten dollars or of any sums of money forwarded by said Walter 
Hieston in any way to said Alice E. Malone or said John W. Daniel, 
Jr. The\ sav that they have not and have never had any of them, 
and that no agent or representative of theirs has or has ever had anv 
sum of money which had been forwarded bv said Walter Hieston to 
said Sidney B. Harrison to said Alice E. Malone or to said John W. 
Daniel, Jr. 

Said sum of five thousand and ten dollars, formerly in the hands 
of said Western Union Telegraph Company to the account of said 
Sidney B. Harrison, being now in the hands of a receiver appointed 
by this Court in this cause, these defendants pray that this Court by 
_ d" decree will cause said sum to be paid over bv said receiver 

2o namely The National Savings and Tru<t Com pan v of the said 

City of Washington, to themselves, and that tlicv be dismissed 
with their costs, from this suit. 

BENJ. CARTER, 
Attorney for said Defendants. 

State of New N ork, 

Counf)j and Citif of New York, 


^ Before me. II. L. Cadmus a Notary Public in and for said State, 
Count\ and C it\, Edwaid E. Clark, one of the defendants signing 
the foregoing answer to the bill of complaint of the Xationaf Citv 
Bank of Chicago, vs. Walter Hieston and others, appeared this 3 
day of July 1915, and made oath that such of the allegations of said 
bill as are made of the knowledge of said respondents are true, and 
that such of the same as are made on information and belief he 
verily believes to be true. 

EDWARD E. CLARK. 


Sworn to and subscribed before me the day al>ove written 

0 KAL 1 H. L. CADMUS, 

Notary Public, Kings Co. 


Cert, filed N. Y. Co. 
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Replication. 
Filed July 22, 1915. 


And now comes the plaintiff in the above entitled cause and saving 
and reserving all manner of exception to the insufficiency of the 
answer of the defendants, N. Leslie Carpenter, Joseph N. Carpenter, 
^tenett Tate and Ldward E. Clark, partners doing business as N. L. 
Carpenter & Company, for replication thereto says that the bill of this 
plaintiff is true and sufficient as averred, and that said defend- 
10 ants have not set forth any facts in their said answer entitling 
them to the relief therein prayed, because, among other 

things: 

1. Said answer does not set forth any facts tending to establish 
that the fund of Five Thousand and Ten Dollars ($5,010.00), trans¬ 
mitted by the defendant Ilieston to the defendant Harrison was, at 
the time of the service of the writ of garnishment alleged in said’de¬ 
fendants’ answer, the property of said Harrison or subject to garnish¬ 
ment or attachment for Harrison’s alleged debt to said defendants 
Carpenter & Company. 

2. Said answer does not set forth any facts tending to establish that 
the defendant Ilieston was indebted to the defendant Harrison or 
that said Harrison had any enforceable claim or demand against 
Hieston entitling him to claim said fund as his own property. 

3 - Said answer does not set forth any facts tending to show that 
the defendants Carpenter & Company have any enforceable claim or 
demand against the defendant Hieston or his property, or the prop¬ 
erty of the plaintiff as his assignee or cestui que trust. 

McKENNEY & FLANNERY, 

Attorneys for Plaintiff. 


27 Supplemental A nswer of N. L. Carpenter & Co. 

Filed February 5, 1916. 

******* 

By leave of court defendants N. Leslie Carpenter, Joseph N. Car¬ 
penter. Sterrett Tate and Ldward E. Clark, partners doing business 
as N. L. Carpenter and Company, filing this their supplemental an¬ 
swer to the bill of complaint in this cause, say : 

Since the filing of said answer, to wit., on the 11th day of Novem¬ 
ber, 1915, in the action at law, described in said bill, prosecuted by 
these defendants against Sidney B. Harrison and Alice E. Malone 
an alias summons was issued to said Sidney B. Harrison and on the 
same day it was served on him. Said Sidney B. Harrison did not 
appear in said action in obedience to said summons and plead in any 
form to the declaration filed therein against him, and in said action, 
therefore, he was on the 5th day of January, 1916, adjudged to be 
3—3142a 
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in default, and on the 20th day of January, 1916, an inquisition was 
held and a verdict returned against him in the sum of fifteen thou¬ 
sand dollars ($15,000.00), with interest from December 20, 1913, 
and on the 27th day of January, 1910, a judgment was rendered 
against him in accordance with said verdict. A short copy of the 
entry of said judgment is attached hereto, and these respondents pray 
that the same may he taken as a part of this answer. 

BENJ. CARTER. 

Attorney for Respondent*. 

Filing of Supplemental Answer, as above, is not objected to. 

MoKENNEY & FLANNERY. 

Attorneys for Plaintiff. 

Februarv 5. 1010. 


28 Exhihit to Supplemental Answer of X. Leslie Carpen¬ 
ter and Others. 

Short Copy. 

Clerk’s Office. Supreme Court of the District of Columbia. 

At Law. No. 56487. 

X. Leslie Carpenter et ah. Plaintiffs, 

vs. 

Sidney B. Harrison et ah. Defendants. 

1916. Jan’y 27. Judgment for plaintiffs for. $15,000.00 

With interest from Dei*. 20, 1913. 

Cost of Protest. 

Co<ts of Suit. 123.92 

“ add’l to Satisfy. 40.00 

Less credit, of $76.30 paid Jan. 26. 

1915; 

$1,402.45 paid Jan. 28. 1915 & $210.45 
paid Feh'v 9, 1915. 

1.. Fi. Fa., issued. 

. “ “ returned . 

$. . . . of said costs due Clerk. 

Test: 

JOHX R. YOUNG, Clerk, 

Bv A. W. LEYEXSALER. As*’t Clerk. 


Feb’v 1, 1916. 
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Final Decree. 
Filed May 23, 1917. 



e j - , . *,» r . .~ uic tuiswers 

«f tlie defendants V alter Hieston and the Western Union Telegraph 
Company, (lie report of the National Savings & Trust Company Re¬ 
volver pendente lite. tiled herein June 10, 1015, and the other p’lead- 
-ngs and proecvd.ngs herein, il is by the Court this 2:!r«l dav of Mitv 
Ad nidged. Ordered and Decreed, as follows: 

1. Said decree pro confesso against the defendants Sidney B. 
Harrison and Alice E. Malone he and the same is hereby made abso¬ 
lute and final, it appearing that no appearance has been entered or 
answer hied bv or on behalf of either of said defendants: 

2. It appearing that the defendant Walterllieston hasfiled a sworn 
answer admitting and confessing the truth of all of the allegations 
of the lull of complaint, the said Walter Hieston is hereby decreed 
to he indebted to the plaintiff in the sum of Seventeen Thousand and 

(*1 “.080.00), as alleged in said hill, and the plain¬ 
tiff is hereby decreed to he entitled to all of the rights, title, interest 
and estate of said Walter Hieston in, to and growing out of the fund 
of Five Thousand and Ten Dollars ($5,010.00), described in slid 
lull of complaint, and to have execution thereon for the amount of its 
said debt; 

3. It appearing to the court from the answer filed by the defend¬ 
ant the Western T nion Telegraph Coninanv that said fund of $5,- 

JJ10 ; 00 has been paid over bv said Telegraph Company to the 
30 National Savings & Trust Company, Receiver pendente lite. 

in accordance with the order parsed herein January 12. 1914. 
and it apnearing that said Telegraph Companv has no further in¬ 
terest in the subiect matter of this litigation, said Telegraph Com¬ 
pany is hereby discharged from further obligation and duty in the 
premises, and its attorney of record. Nathaniel Wilson, is hereby 
allowed a counsel fee of $130.00 to be paid by the Receiver out of 
said funds in its hands; 

4. The report of the National Savings & Trust Company, Receiver 
pendente lite. filed herein on April 4, 1917, showing a‘balance of 
$o,332.80 in its possession (said balance consisting of said sum of 
$o,010.00 and interest thereon, deducting the Receiver’s commission 
of $50.00 and expenses in the sum of $15.00, which are hereby al¬ 
lowed) is hereby ratified and confirmed and the said Receiver is 
hereby directed to pay forthwith to Nathaniel Wilson, the counsel 
fee of $150.00 mentioned in paragraph No. 3 hereof, and thereupon 
to pav the remainder of said sum of $5,332.86, namely, the sum of 
$5,117.86, to the plaintiff. The National City Bank of Chicago 0 r 
its attorneys of record, McKenney & Flannery, and upon so disburs¬ 
ing said money in accordance with this decree the said Receiyer is 
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hereby finally discharged from further obligation and duty in the 
premises. 


WENDELL P. STAFFORD. Justice. 


Memoranda. 


June 13, 1917.—Supersedeas bond on appeal approved and 
filed. 

31 July 3, 1917.—Time to file Statement of Evidence and Bill 
of PLxceptions extended to the 2nd day of August. 1917. 
August 2, 1917.—Time for settling Bill of Exceptions extended 
to the 3rd day of October, 1917. 

October 3, 1917.—Statement of Evidence signed and liled. 


Designation of Record. 

Filed November 12, 1917. 

******* 

Defendants N. Leslie Carpenter and others, composing the firm of 
N. L. Carpenter & Co., hereby designate the following parts of the 
record for inclusion in the transcript for their appeal to the Court of 
Appeals. 

(1) Bill of complaint with exhibit thereto. 

(Iff) Motion of N. Leslie Carpenter et al. to dismiss (Memo.). 

(2) Answer of Walter Hieston to bill of complaint. 

(3) Order appointing receiver pendente lite. 

(4) Answer of Western Union Telegraph Company. 

(4a) Order overruling motion to dismiss Bill. 

(5) Answer of X. Leslie Carpenter and others to bill of complaint. 

(6) Plaintiff s replication to answer of X. Leslie Carpenter and 
others. 

(7) Supplemental answer of X. Leslie Carpenter and others. 

(8) Decree. 

32 (9) Summary of evidence and bill of exceptions. 

(9a) Assignments of Error. 

(10) This designation. 

BENJ. CARTER. 
Attorney for said Defendants. 

Designation satisfactory 7 . 

McKEXXEY & FLANNERY. 

Attorneys for Pl’ff. 


Memorandum. 

November 19, 1917.—Time to file transcript of record extended 
to and including December 9, 1917. 


NATIONAL CITY RANK OF CHICAGO, A CORPORATION. 


21 


Order Amending Hecord Nunc Pro Tunc. 

Filed November *23, 1017. 
******* 


An appeal having been taken duly by N. Leslie Carpenter and 
other defendants, constituting the firm of N. L. Carpenter & Com¬ 
pany, 1 rom the decree rendered in this cause on the 23rd day of 
May. 191 <, and the fixing of the amount for which the bond should 
be given in such appeal having been at the same time continued by 
the court, and in pursuance of such continuance, the amount for 
such bond having been fixed by the court at one thousand dollars 
($1,000), and it appearing to the court that neither of said facts is 
recited in the record of the cause; it is ordered and decreed bv the 
court that the record of the cause be and it hereby is amended nunc 
pro tunc to say that said N. Leslie Carpenter and others on the 25th 
day of May, 1017, by their attorney, appeared in open court and 
noted their appeal to the Court of Appeals of the District of 
33 Columbia from the decree rendered by this court on the 23rd 
day of May, ID 17; that the fixing of an amount for a bond 
in such appeal was then and there continued by the court until the 
2Nth day of May, 1017, and that the court on said May 28th, 1017, 
having heard, by their attorneys, both said N. Leslie Carpenter and 
others and the plaintiff, fixed the amount for said bond at one thou¬ 
sand dollars ($1,000). 

This 23d day of November. 1017. 

Bv the Court: 

WKNDFLL I\ STAFFORD. Justice. 


. 1 ss((/n nlent of Krrors. 

Filed November 27, 1017. 
******* 

^ N. Leslie Carpenter and other defendants constituting the firm of 
X. L. Carpenter cV: Company, in and for their appeal to the Court of 
Appeals of the District of Columbia from the decree rendered in this 
cause on the 23rd day of May, 1017, assign as error committed by 
the court in the hearing of the cause and in said decree: 

(1) That the court excluded testimony, offered for these defend¬ 
ants, that the drawing of drafts as described in the bill of complaint 
was not a usual and normal manner in which a stock-brokerage firm 
would deal with a customer in order to make good his account with 
them. 

(2) That the court excluded testimony, offered for thase defend¬ 
ants, that there was no disturbance in the stock markets between 
December 10th and 24th, 1013, to call for drafts or excessive mar¬ 
gins on stocks. 

(3) That the court admitted in evidence, notwithstanding objee- 
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tioii offered on tlie part of these defendants, that Sidney H. 
34 Harrison, in receiving moneys from Walter Hieston by tele¬ 
graph, and, with such moneys and others, not furnished by 
said Hieston, paying drafts drawn upon him by said Hieston, was 
the agent of said Hieston. 

(4) That the decree dealt with the moneys in question, five thou¬ 
sand and ten dollars ($5,010.00). as though the title to the same 
were in Walter Hieston. 

(5) That the decree directed payment to plaintiff by the Receiver 
pendente lite of the money in question less charges thereupon aggre¬ 
gating two hundred and fifteen dollars ($*215.00). 

((>) That notwithstanding the absence in the bill of complaint of 
any allegation that plaintiff held a judgment against Walter Hieston. 
not collectible by legal process, the court entertained the bill as a 
creditors bill, and gave plaintiff the relief proper to such a pro¬ 
ceeding. 

(7) That the money in question was not decreed to thc^e defend¬ 
ants in virtue of the garnishment of the same in their suit at law 
against Sidney B. Harrison. 

(8) That the bill of complaint was not dismissed. 

BENJ. CARTER. 

Attorney for said Defendants. 


• > * 
• >• ) 


Supreme Court of the District of Columbia. 


CxiTEh States ok America. 

District of Colombia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to .44. 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 32345 in Equity, wherein The 
National City Bank of Chicago is Plaintiff and Walter Hieston et al. 
are defendants, as the same remains upon the files and of record in 
said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
30th day of November, 1017. 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Clerk. 

Bv ALF. G. BUHRMAN. 

Ass’t CVk. 
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M In the Supreme Court of the District of Columbia. 

No. 32345. 

Tim/ National City Hank of Chicago 

vs. 

Waltkk Hieston, Sidney H. Harrison, Alice E. Malone, John 
\\. Daniel, Jr., N. Leslie Carpenter, Joseph N. Carpenter, Sterrett 
late, and Edward E. Clark, Partners Doing Business as N. L. 
Carpenter & Company; lhe Western I nion Telegraph Company 
a Corporation. p * ’ 


statement of Evidence and Bill of Exceptions of N. Leslie Carpenter 

et aL 

Approved and Filed October 3rd, 1917. 

Defendants N. Leslie Carpenter, Joseph N. Carpenter, Sterrett 
1 ate and Edward E. Clark, composing the firm of N. L. Carpenter & 
Co., present this Statement of Evidence and Bill of Exceptions to 
proceedings had in this cause on the 4th day of April A. D.. 1917. 

The cause was heard on said day upon the bill of complaint, de¬ 
crees pro confesso against defendants Walter Hieston, Sidney B. 
Harrison and Alice E. Malone, the answer and supplemental answer 
of said defendants composing the firm of N. L. Carpenter & Com¬ 
pany and proofs upon the issues made by said answers. 

On behalf of the plaintiff* there was submitted in evidence a tran- 
a ^ ri P t . fr ? m the Municipal Court of Cook Countv in the State 
of Illinois, showing that the plaintiff herein had on the 10th 
day of June, 1914, brought suit by a declaration for monies 
had and received, against Walter Hieston, defendant herein and 
therein, and on the same day, upon confession of said Hieston that 
the sum of $l/,o20.08 had been due from him to them on the 22nd 
dav of May, 1914, had taken a judgment against him in said sum 
with interest from said day. 

On the part of the defendants composing the firm of N L Car¬ 
penter & Company the testimony was as follows: 

Sidney B. Harrison, a defendant herein, testified upon direct 
examination that at the time of the occurrences related in the bill 
he wtis not indebted to the defendant Walter Hieston and that said 
Hieston was not indebted to him; that his whole interest in the 
matter was to meet drafts Hieston drew' on him; that previous to the 
transactions referred to in the bill, Hieston had been indebted to 
him but that his indebtedness was wiped out by Hieston going into 
bankruptcy; that Hieston had lived in Washington but had been 
away for three or four years at the time — the transactions related in 
the bill; that Hieston s standing in the community was not at all 
good; that he left Washington just after going into bankruptcy; 
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that he went to Chicago and, at the time of the transaction alleged 
in the hill, was manager of the oflice in that city of Ilarriman & Co., 
stock-brokers; that witness had been in the stock-brokerage business 
a tout two years before the transactions complained of in the bill took 
place; that his payments of the drafts made on him bv Ilieston were 
for Ilieston s accommodation. 


Counsel for Carpenter Co. then offered to prove that the draw¬ 
ing of three sets of drafts within six days as described in the bill was 
not a usual and normal manner in which a stock-brokerage firm 
would have dealt with its customer in order to make good his ac¬ 
count with them. Offer of this testimony was excluded by the court 
and an exception noted for said defendants. 


On cross-examination said Sidney B. Harrison testified that the 
drafts referred to in the bill wore for the accommodation of Ilieston; 
that Ilieston would draw on Harrison from Chicago, have the drafts 
cashed, then two or three days later, when the draft had reached 
Washington, be would either wire the funds to meet it or 
28 send another check or draft to Harrison to be discounted in 
Washington; that the instances where he sent draft- to Harri¬ 
son to be cashed in Washington, the proceeds to be applied to drafts 
* •ago. occurred only where small amounts 

were involved, otherwise he would >eud monev by telegraph; that 
witness and Ilieston had been doing this kind of business for about 
a year lx?fore December, BH2; that up to the time witness left Wash¬ 
ington, all the drafts so made by Ilieston upon him had been hon¬ 
ored and paid in Washington; that the two drafts, one for $4,200 
the other for $1,»)00, described in the bill, could not have reached 
Washington in regular course before December 22nd. 1012, by which 
time witness had lelt Washington: that witness had not paid any 
drafts made by Ilieston previous to the ones described in the hill 
where Ilieston had failed to send money to cover the same; that 
what he did in this respect was purely an accommodation on his part. 

By Mr. Flannery, attorney for plaintiffs: This money sent by 
telegraph was not your money; it was Ilieston s money? 

Answer. Yes. 


Mr. Flannerv: That is all. 

* 

Mr. Carter, attorney for Carpenter A: Co.: Well 


Bv the Court: 


Question. Well, is it a fact, Mr. Harrison? 

Answer. Yes. sir. I had no interest in the money. 
Ouestion. You were acting as agent for him? 
Answer. Purelv. 

V 


Mr. Carter: I think that is a <j nest ion of law. vour honor and for 
that reason I except to the question and answer. 

By the Court: That is his understanding. 

By the Court: Did you understand there was no other relationship 
between you and him than that you were acting for him? 
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Answer. Merely as an accommodation for Mr. Hieston. 

Counsel for Carpenter and Co. then offered to prove bv Solo- 
mon W. Quinn, manager of Carpenter & Co. that at the time 
ot the transaction described in the bill that is to say between Decem¬ 
ber 10 and 24tli, 1013 there was no disturbance in the stock market 
calling for drafts or excessive margins on stocks. The offer was ex¬ 
cluded by the Court and exception noted. 


C. A. Motiierskad, on direct examination, testified that he was 
and at the times named in tliebill had been cashier and transfer agent 
of the Western Union Telegraph Company in the City of Washing- 
ton; that on the 21st day of December the company had received at 
Chicago from said Walter Iiieston, a deposit of $5,010.00 with in¬ 
structions to make delivery to said Sidney B. Harrison in Well¬ 
ington , that therefore upon the same day, said Harrison not being 
found at the office of N. L. Carpenter & Co. in Washington, the check 
of the Western Union Telegraph Company on a Washington Bank 
was handed to and received by John W. Daniel, Jr., at the office of 
A. L. Carpenter A Company, who was in the employ of the firm, but 
that said Daniel, on some day before the service of the garnishment 
ll P on T ^ ie Western Union Telegraph Company in the suit at law of 
said A. L. Carpenter it Company, recited in the bill, against said Sid¬ 
ney B. Harrison and said Alice E. Malone, had returned it to the 
Company; that a second deposit was made by said Iiieston at Chicago 
in the same way but to the credit of said Daniel as agent for said 
Harrison and that witness personally attempted to deliver the amount 
of the same to said Daniel but Daniel refused to accept it; that 
there then was nothing else to do with this money but to turn it back 
to said Hieston, and that, upon Hieston’s order, this was done 
The Court: Are you speaking of the $5,010.00 draft? 

The Witness: No, sir; that is another question.” The $5,010.00 
draft was then handed to the Court and the Court read a de- 
40 scnption of it to the stenographer and questioned the witness 
as follows: 


The Court: This is a draft dated December 22, 1913. 

The Witness: Yes, sir. 

1 he Court: Washington, I). C., addressed to the treasurer of the 
Western l nion lelegraph Company, ordering him to pay to the 
order of S. B. Harrison, $5,010.00, the amount received for transfer 
at Chicago, Illinois, December 22, the same day, from Walter 
Iiieston. Signed ‘Western Union Telegraph Company, by C. C 

Mothershead, Transfer Agent,” and addressed to the Liberty National’ 
Bank of New York. 

\ ou drew that by reason of the fact that a fund of that amount had 
been telegraphed here by Walter Hieston. 

The Witness: Yes, sir. 


By the Court : 


Q. What was done with this draft? 
over to N. L. Carpenter’s office up there 

4—3142a 


A. That draft was turned 
I don’t think Mr. Harrison 
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received it, 1 won’t be certain about that. He was not there. I 
think they returned it. 

Q. That was after the service of the writ? A. Yes, sir. 

Q. l)o you know what was done with it except it was sent up to the 
office? A. We afterwards recovered it. This matter was in one of 
the other courts. 

Q. It was returned to you afterwards? A. Yes, sir. 

By the Court: 

Q. You received it back; it was not put through? A. No. sir. 

Q. It was returned to you? A. Yes, sir. 

The Court: And that is the money that you are seeking to recover 
here, Mr. Flannery? 

Mr. Flannerv: Yes, sir. 

•0 • 

By Mr. Carter: 

Q. The money that you sought to deliver to John Daniel, as I 
understand vou, was a later transaction? A. Of, ves. 

Bv the Court: 

% 

Q. This money represented by this check for .$5,010.00, was never 
drawn against by you, by any other paper than the one you have just 
show- here? A. That is all. 

By Mr. Carter: 

Q. I low did it come about that you undertook to make a subse¬ 
quent delivery to John Daniel? A. Because we had an order from 
Chicago to deliver it. That was a new order, different entirely from 
this. 

Q. Do you know who gave that order? A. That was sent on De¬ 
cember *24, from Walter Ilieston. 

Q. Read what you have there. A. This is simply a duplicate made 
out for $4,880.00. 

Q. You were directed by Ilieston to turn that over to John Dan¬ 
iel? A. Yes, sir. 

There was also introduced in evidence for the defendants named a 
transcript from the record of the law suit mentioned, showing a 

judgment rendered in their favor (N. L. Carpenter and 
41 others) against said Sidney B. Harrison on the *27th day of 

January. 1910. in the sum of $15,000.00 with interest from 
December 20, 1913, together with costs of suit, showing also credits 
on said judgment of $70.80, paid January 26, 1915; $1,402.45, paid 
January 28, 1915, and $210.45, paid February 9th, 1915. 

It was agreed between counsel that the entire record of said law 
suit should be considered as in evidence here. It appeared from that 
record that, after the issue of a writ of garnishment to the Western 
Union Telegraph Company, as recited in the bill, the plaintiff herein 
had filed an intervening petition with respect to said fund of $5,- 
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010.00 held by that Company, but that nothing was done in prosecu¬ 
tion thereof either before or after the filing of the bill herein. 

It was also agreed between counsel that the indebtedness of said 
Harrison to N. L. Carpenter <fc Company, which was the basis of said 
judgment at law, was created by a defalcation of said Harrison in 
his handling of the funds of said firm coming to him as manager 
of said Washington office. 

Said defendants, N. Leslie Carpenter, et al., composing the firm 
of N. L. Carpenter & Company, tender this, Statement of the Evi¬ 
dence and their Hill of Exceptions, which is allowed, signed, sealed 
and ordered to l>e made a part of the record. 

WENDELL P. STAFFORD, Justice . 

Endorsed on cover: District of Columbia Supreme Court. No. 
; H42. N. Leslie Carpenter et ah, appellants, vs. The National City 
Bank of Chicago, a corporation. Court of Appeals, District of Co¬ 
lumbia. Filed Dec. 8, 1917. Henry W. Hodges, clerk. 
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STATEMENT. 


The subject of this appeal is a fund of $5,010.00, 
now in the hands of the National Savings & Trust 
Company, of Washington, as Receiver, which (less 
charges aggregating $215.00) the decree of the trial 
court has awarded to appellee in part satisfaction of 
a debt due to it from one Walter Hieston, a co-defend¬ 
ant in the bill. The facts proved, bearing upon the 
title to this fund, are that a deposit to this amount 
had been made by Hieston with the Western Union 
Telegraph Company in Chicago to the account of 
Sidney B. Harrison, another co-defendant in the bill, 
to be paid over to Harrison in Washington and, under 
an understanding between him and Hieston, to be 
used by him in paying two drafts which Hieston had 
drawn on him, amounting to $5,580.00; that Harrison, 
who was manager of the Washington office of appellants 
(stock-brokers), was away from Washington and 
did not accept Hieston’s drafts when they were pre¬ 
sented in due course, and that in this situation the 
fund was attached by garnishment of the telegraph 
company in a suit at law brought by appellants 
against Harrison. All of this is shown to have oc¬ 
curred on December 22 to 24, 1913. 

It is alleged in the bill that the two drafts had been 
bought (discounted) by appellee and that the sum he 
deposited with the telegraph company was part of 
the proceeds from those transactions (Record pp. 3 
and 4); but no proof was offered of any such occur¬ 
rences. It is alleged also (Record pp. 4 and 5) that, 
upon ascertaining that the intended delivery to 
Harrison could not be made, Hieston directed the 
telegraph company to pay the $5,010 over to appellee. 
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The proof in this connection is that the garnishment 
obtained by appellants had been served on the tele¬ 
graph company before it received any communication 
from Hieston; that the directions actually given by 
him related to a later and like deposit which he had 
made to Harrison’s account, to the effect that the 
money should be returned to him (Hieston), and that 
this latter was done (Record pp. 25 and 26). 

It is not alleged that appellee, when discounting 
the dratts, relied upon or knew of Hieston’s purpose to 
supply to Harrison, for part-protection thereof, some 
of the money it was paying him. 

I he bill is upon the theory of a lien or equitable 
trust in appellee’s favor in the $5,010.00 which de¬ 
feats appellants' garnishment of the telegraph com¬ 
pany as holding moneys to Harrison’s account. 

The decree says nothing of any lien or equitable 
trust. It recites that Hieston had filed a sw'orn 
answer admitting all that was charged in the bill 
including the allegation that he was indebted to the 
plaintiff (appellee) in the sum of 817,080.00 and pro¬ 
ceeds in the same sentence, as follows: “and the 
plaintiff is hereby decreed to be entitled to all of 
the rights, title and interest and estate of said Walter 
Hieston in, to and growing out of the fund of 85,010.00 
described in said bill of complaint. Then, without 
more except to require payment of the charges referred 
to above, it directs the receiver to pay the fund over to 
appellee. 

It seems reasonable to take for granted that no 
force was added to Hieston’s answ r er by an oath—from 
which he, like the other defendants, was dispensed by 
the prayer of the bill (Record p. 6), and that appellants’ 
rights in this controversy could not be affected by any 
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admission made by Hieston, or by any other among the 
co-defendants, in any form. There was proof, however, 
of an indebtedness of Hieston to appellee, consisting 
of a transcript from the Municipal Court of Cook 
County, Illinois. This showed that by confession of 
Hieston he, on May 22, 1914, owed appellee $17,520.08 
and that on June 10 following appellee took judg¬ 
ment against him in that sum. 

If it be assumed that the $5,010.00 held by the 
telegraph company was equitably due to Hieston, not 
to Harrison, it will be evident that the trial court has 
given to appellee precisely what, in a proper case, it 
w r ould have obtained by a creditor's bill. But a 
creditor's bill has not been filed and, on the facts 
proven, none could have been maintained. 

ERRORS ASSIGNED. 

Errors of the Supreme Court are assigned as 
follows (Record p. 21): 

The exclusion of testimony that the drawing of 
drafts as described in the bill of complaint was not 
a usual and normal manner in w r hich a stock-broker¬ 
age firm would deal with a customer (Record p. 24). 

(2) The exclusion of testimony that there was 
no disturbance in the stock markets between December 
10 and 24, 1913, to call for drafts or excessive 
margins on stocks (Record p. 25). 

(3) The admission as evidence, notwithstanding 
objection offered on the part of appellants, of Sidney 
B. Harrison’s statement that in receiving moneys 
from Walter Hieston by telegraph, and, with such 
moneys and others, not furnished by said Hieston, 
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A creditor may not pursue two inconsistent 
remedies; he may not, after taking a personal judg¬ 
ment against his debtor for the full amount of the 
debt, assert a claim to a fund as previously assigned 
to him by the debtor in payment pro tanto of the debt. 

McDonald r. Preston Xational Hank , 11 1 Mich. 

649. 

Santa Fe Bank v. Haskell County , 61 Kan. 785. 

Terry v. Munger , 121 N. V. 161. 

Conrow v. Little , 115 X. Y. 387. 

Robb v. Vos , 155 X. Y. 13. 

Carter v. Smith , 23 Wis. 497. 

Dyckman v. Sevatson , 39 Minn. 132. 

11 elsh v. Carder , 95 Mo. App. 4. 

White v. White , 68 Yt. 161. 

Jones v. Lincoln First Xational Bank , 90 (Neb.) 

X. W. 912. 

Crook v. First Xational Bank , 83 Wis. 31. 

ARGUMENT. 

It is submitted that there is no case here either (1) 
for the thing that has been done by the decree of the 
court below, viz., the condemning of the $5,010.00, 
assumed by the court to be equitably the property of 
Walter Hieston, to the claim of appellee, assumed to 
be a simple creditor of his, or (2) for the thing sought 
by the bill of complaint, viz., the declaration of a lien 
on, or trust in, that fund. 

“Assumed’ would seem to be the proper word in 
speaking of an indebtedness of Hieston to appellees, 
because there is no proof of anything to create such a 
debt anterior to May 22, 1914. Why the same word 
is apt in relation to the ownership of the money will 
be indicated hereinafter. 



7 


Requisites for a creditor’s bill ore 
lacking both in the pleading and In 
the proof. 

Why appellfc*’ did not venture to make proof 
regarding any of the things alleged in its bill to have 
occurred between itself and Hieston, or of anything 
else that could have put Hieston in its debt, or of the 
directions alleged to have been given by Hieston for a 
turn-over of the money by the telegraph company to 
appellee, it is no concern of appellants' to guess. It 
will be observed, however, in relation to the alleged 
transaction with the telegraph company, that appel¬ 
lants put on the witness stand the authorized officer of 
that company and that, although cross-examining 
him. appellee's counsel did not inquire of the facts on 
this point. Facts really established, we repeat, are 
that Hieston was in debt to appellee on May 22, 1914, 
and that on June 10 following appellee obtained a 
judgment against him. 

But on any proof whatsoever there should not 
have been decreed to appellee the relief that 
might have under a creditor’s bill. This is to say, the 
pleading here is quite as deficient, from this point of 
view, as is the proof; there is no allegation of any 
judgment in appellee’s favor against Hieston in exist¬ 
ence at the time of the tiling of the bill, and, of course, 
none in regard to a return of nulla bona. 

So then, the court below, recognizing that appellee 
had not the right which was asserted in its bill (a lien 
or trust), has given it a decree on another theory for 
which there was no competent pleading and for which, 
if adequately pleaded, the requisite proof was not made 
and could not have been made. 

If it be urged on appellee’s part that the bill could 




have been amended to make it truly a creditor’s bill, 
the answer is obvious: the proof would have for¬ 
bidden the granting of the relief prayed. The fact 
that appellee obtained its judgment, not before but 
after the institution of its suit would have been fatal. 

Query: Should a court of equity in the exercise 
of its discretion permit such an amendment at the stage 
which this case had reached when submitted? After 
putting appellants to strife and expense for three 
years, upon a claim of a lien or trust and nothing else, 
could appellee with propriety be permitted at the trial 
to fall back on a claim proper to a judgment debt? To 
allow the amendment would, in effect, be to say that 
one with no present right whatever to maintain a bill 
in equity may tie the hands of another by a sham bill 
the while things are happening out of court that will 
afford a true basis for a bill. 

Again, what would such an amendment avail, 
along with proof of a judgment, when there was neither 
proof nor allegation that the judgment could not be 
satisfied by execution. 

"o lien Ih shown by the bill or by 

the proof. 

As the trial court seems to have recognized, 
appellee failed, both in its pleading and in its proof, on 
its claim of a lien or trust. This, however, being the 
theory on which the suit was prosecuted, calls for 
some discussion here. 

If it were proved that appellee discounted Hieston’s 
drafts, as alleged, this would not save the case for 
appellee. Having had no information as to the use 
Hieston was to make of the moneys he received for the 
drafts, and having no sort of promise from anybody 
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that this money was to be used for protection of p 
draftaon Harrison, appellee did not by the protest of 
the. draft&ncquire any lien upon or interest in this 
money. 

If Hieston had promised plaintiff the $5,010.00 
would be applied to payment of his drafts for $5,580.00 
the case would be parallel in all essentials with the two 
New York cases cited above, viz.: National City Bank 
r. Hotchkiss, 231 U. S. 50, and Mechanics Metals 
National Bank v. Ernst , et al. lb. 60. 

By the custom referred to in those cases stocks 
bought by brokers during the day were to be pledged 
to the bank as security for moneys lent for the purpose 
of the purchases. In each case the money for the partic¬ 
ular purchases in question had been put by the bank to 
the credit of the broker in his general account, which 
already showed a considerable credit balance. In the 
case at bar the deposit was of the same order; evidently 
Harrison was supposed to have some funds in hand to 
apply on the drafts, since there was furnished to him 
only $5,010.00 to meet a demand for $5,580.00 In 
the later instance, also, when the drafts were for a 
total ot $5,^00.00, it seems that Hieston s purpose 
was to turnish only a part of the money to Harrison, 
looking to the latter to supply the balance needed. 
Evidently the resources of both parties were availed of 
generally in this long series of operations. We submit, 
then, that the same thing occurred here as in the two 
New York cases of which we speak: the money became 
a part of the general estate of the man to whose order 
it was held. 

In the National City Bank case the Supreme 
Court said (p. 57): 
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“Even if we take it as a corollary of what was 
understood, that the use of the clearance loan w'as 
expected to enable the firm to repay the loan, it 
does not appear to have been expected that the 
proceeds should be appropriated specifically to 
that end, but simply that the addition of such 
proceeds to the general funds of the firm would 

enable the latter to pay within the time allowed 
* * * * * * * * 

A trust cannot be established in an aliquot 
share of a man’s whole property, as distinguished 
from a particular fund, by showing that trust 
monies have gone into it.” 

The real crux of these two cases was the failure of 
the brokers to assign the stocks to the banks or in 
any other way to perform a promise that they would 
give the banks security. An assignment of this sort, 
as the court held, is one thing, a promise to make an 
assignment is another and very different thing. 

In the Mechanics and Metals National Hank 
case it was said (p. 67): 

“A general promise to give security on de¬ 
mand puts the creditor in no better position than 
an agreement to pay money.” 


(Opinion in both of these cases, as in Sexton v. 
Kessler, 225 U. S. 90, by Justice Holmes). 

The thing condemned as illegal in the Mechanics 
& Metals National Bank case w r as an attempt by the 
broker, after the intended transaction had failed (by 
reason of his supervening insolvency) to give the bank 
security. Just so in the case at bar it is alleged that 
Hieston, after his operation with Harrison had failed 
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and the money had been attached by these defendants, 
undertook to turn the money over to plaintiff. 

In the New York case it was held that this act of 
the broker was an attempted preference, and so fell 
under the ban of the bankruptcy act. This, of course, 
signifies that the bank did not have a lien upon the 
same property; for, in that case, this preferring of it 
would not have been unlawful. So in the case at bar, 
the bank had no lien or other hold upon the fund and 
the money could not have been turned over to it (so 
as to defeat an attachment) either by Hieston or by 
Harrison. 

Is it not inconceivable that any one, through his 
own act, could get a lien upon something of which he 
had no knowledge, or that a bank, with no stipulation 
whatever, has a lien upon money which it paid out in 
the purchase of commercial paper? 

It would seem idle to say more of the case stated 
in the bill since there is no proof even of the allegation 
that plaintiff supplied the money in question to Hieston. 

Hieston Hod no title to the fund in suit. 

If appellee did in fact buy Hieston’s drafts and 
so provide, with other moneys, the fund that Hieston 
deposited with the telegraph company, and if appellee 
had had a judgment against Hieston when it filed its 
bill, it is submitted, nevertheless, that the bill could 
not be maintained, for Hieston had no “right, title, 
interest” or “estate” (to quote the decree) in the fund 
after it was deposited to the account of Sidney B. 
Harrison. 

It is evident that the legal title to the claim 
against the telegraph company was in Harrison—in 
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other words, that the fund was subject to attachment 
by Harrison’s creditors, and was attached effectually 
in appellants’ suit at law against Harrison; and this 
title could not be divested except by Hieston *s asser¬ 
tion of a superior right in himself. 

If this were a shipment of property by Hieston to 
Harrison—if currency had been delivered, say. to 
an express company for transportation to Harrison 
then, in certain well defined conditions, Hieston might 
have stopped the property in transitu and recovered it 
by legal action. The conditions necessary to such a 
right did not exist here. Firstly, the right of stoppage 
in transitu is restricted to property sold. Secondly, 
the sole ground of the right is that a fraud has been 
practiced upon the seller or there was a misunder¬ 
standing on his part as to the solvency of the buyer. 
It is not alleged here that Harrison was insolvent, or 
that Hieston, after making the deposit to his credit, 
got any new information of any sort regarding Har¬ 
rison’s financial ability to carry out his undertaking. 

The bill says (paragraph IV) that the telegraph 
company was “unable to locate said defendant Har¬ 
rison for the purpose of delivering said fund to him.” 
It does not even charge that Harrison had absconded. 
The mere absconding of a vendee, however, does not 
give the vendor a right to stop the goods; nor does 
this right arise from the failure of a vendee to perform 
covenants in the contract of sale. 

Smith v. Barker, 102 Ala. 679. 

Walley v. Montgomery, 3 East 585. 

Wilmshurst v. Bowker, 7 Manning & Granger. 

882 . 

Note to 19 Amer. Rep. P. 88, pp. 84, 87, 88. 
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Evans Garden Cultivator Co. v. Missouri , etc., Ry. 
Co. 64 Mo. Ap. 305. 


In reality this was a pure banking operation. 
Then the telegraph company held the money as Har¬ 
rison’s, subject to his order; and Hieston, without 
Harrison’s acquiescence, could no more control it than 
he could control moneys which he might have deposited 
in a bank to Harrison’s credit. The bank, in such a 
case, would pay upon Harrison’s check alone; and 
so here the telegraph company could not lawfully 
make any payment except at Harrison’s demand. 

Hieston could not maintain In on equity 
court o claim to this fund, 

No claim to this money is set up by Hieston 
and the proof is that, as to this particular deposit, 
he never in any form assigned to appellee any right 
of his. He could not assert a claim except by an 
original bill of his own or by a cross bill in this case. 
Then he would be subject to an examination under 
oath by appellants and it is not unfair to assume that 
facts would be established of a very different import 
from those pleaded in this bill, and his bill would be 
dismissed. But Hieston, if he would (or one claiming 
under him), could not maintain a claim in this court. 

No more can be claimed for appellee than that, 
while the naked title to this fund was in Harrison, he 
held it as Hieston’s agent. But when this so-called 
agency is established, it is also proved that the pur¬ 
pose of the transaction was one which a court of 
equity will not aid. 

There is not more familiar maxim regarding an 
equity court than that it will take no part in a dis- 




pute between malefactors regarding property they 
ha\e acquired or used in, or for, their evil purpose. 
This rule applies as well to transactions that are 
merely contra bonos mores as to those which are con¬ 
demned by penal statutes. 

\<> better parallel to the present case could be 
desired than is found in Davenport v. City Bank of 
Buffalo , 9 Paige 12. This C ity Hank, being in some 
money straits, induced Davenport to make a note to 
it for $5,500.00 to be discounted to the Hank of the 
State of New ^ ork, and it was agreed that, to pro¬ 
tect Davenport against any risk on the transaction, 
theie should be put aside in the City Hank’s vault, 
properly wrapped and distinctly marked for the pur¬ 
pose. $6,000.00 of the circulating notes (currency) 
ot the bank, and this was done. The bank being put 
into receiver s hands, Davenport tiled his bill to get 
possession or benefit of the $6,000.00 of bank notes. 

1 he court tound that the object of Davenport and 
the City Hank was to commit a fraud upon the Bank 
of the State of New York in that the accommodation 
note ‘ had been made and loaned to the City Hank to 
enable the managers to raise the wind and keep up 
a false credit in the community,” and it was held 
that, while Davenport was bound to the Bank of the 
State of New \ ork as an innocent purchaser of the 
note, he could not be heard in an equity court to claim 
the $6,000.00 indemnity money. The court also said 
that the answer of the City Bank to the bill, made 
under its corporate seal, and admitting all of his 
allegation, filed after the vesting of its assets in a 
receiver, availed Davenport nothing. So in the case 
at bar the answer of Hieston, after the lien of appel- 
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lants’ garnishment had been fixed upon the fund, 
cannot be deemed a valid assignment to appellee. 

The transaction reviewed in Northrup v. Phillips , 
99 Ill. 441, was also immoral merely, not criminal. 
There the parties had been partners in the warehouse 
business, charged to select for their customers boats 
which would give the best possible service in carrying 
their goods, and it was proved that each had been 
accepting honoraria from boat-owners who wanted 
the business. Regarding these moneys as bribes, and 
so calculated to prevent the selection of boats upon 
the merits of the service, the court said the equity 
court could not take any part in its distribution. 

To the same effect see Neustadt v. Hall , 58 Ill. 172. 

In thencase cited it was the innocent accommo- 
dator—he who merely permitted the use of his name 
for the benefit of his confederate—to whom relief was 
denied. In the case here presented relief is sought for 
the selfish operator (the accommodatee) and his 
alleged assignee. 

See also Elliott v. Chamberlain , 38 N. J. E. 604. 

Even to a municipal corporation an injunction 
was denied when the purpose was to defeat collection 
of the corporation’s bonds which had been issued under 
a special act obtained from the legislature by fraud, 
being intended for a purpose to which such aid was 
forbidden by the general law (Village of Cedar Springs 
v. Schlick , 81 Mich. 405). 

If Harrison in the present case was Hieston’s 
agent, was not each partner, in Northrup v. Phillips, 
the agent of the other partner, or of the firm, and was 
not the City Bank the agent of Davenport to hold 
and to apply the $6,000.00 of bank notes? A court 





of equity will not hear of an agency any more than 
any other detail in an immoral transaction. 

There is nothing in the course taken by the pres¬ 
ent appel'ec itself to commend it to a court of equity. 
It is trying here to capture money upon the mere 
strength of a defendant's unsworn answer to its bill 
in circumstances where confederation with that de¬ 
fendant as against the present appellees may not 
unreasonably be suspected—never venturing to put 
any witness on the stand by whom to prove the truth 
ot its allegations and, conceivably, to show facts not 
disclosed in the bill which might shut it out of court. 

Appellant precluded from making a 
claim ns H ieston’s assignee* 

As may be inferred from what has been said 
above, there is nothing in this record by which to 
associate (1) I Heston's indebtedness to appellee of 
May 22, 1014 the subject judgment later—with 
2) the transactions ot December, 1013, narrated in 
the bill. So. to give pertinence here to the debt put 
in judgment, it must be assumed to have originated 
in those earlier transactions and so to have embraced 
the subject of the assignment assumed to have been 
made by Ilieston (by the method of an order to the 
Western Union Telegraph Company) to appellee. It 
rt mains then to point out that appellee, by the verv 
fact of the judgment taken, is disqualified to assert 
that in the present controversy it stands in Ilieston’s 
shoes. 

It is true that it Ilieston s supposed claim against 
the telegraph company had merely been pledged by 
him to appellee as security for payment of his liability 
upon the protested drafts, appellee, while proceeding 






against Hieston, could have maintained also a bill in 
equity by which to avail of the pledge. But that is 
not the case alleged in the present bill. The claim 
made is that Hieston’s right to the moneys held by 
the telegraph company has been transferred absolutely 
to appellee. Then Hieston’s debt to appellee is pro 
tanto paid. 

At the time of filing the bill in this case the bank 
was of a mind to stand upon the alleged assignment. 
Its final, more deliberate decision, however, was, in¬ 
stead, to hold Hieston as personally responsible to it 
for the amounts furnished him in their transactions of 
three successive days. Therefore it sued him and 
took judgment; and thereby (in June, 1914) any pur¬ 
ported assignment or transfer to plaintiff was repelled, 
in whatever way it may have been made. The bank, 
in other words, finally acted upon the view that a 
judgment for $17,520.80 against so enterprising a 
man as Hieston was preferable to the chance of col¬ 
lecting $5,010.00 by this bill; and so it stamped the 
claim against the telegraph company as belonging to 
Hieston. 

Following is a very familiar illustration of the 
doctrine here invoked: A sells and delivers goods to 
B and they are attached by C, an antecedent creditor 
of B. A then discovers that in the purchase B has 
made false statements regarding his capacity and pur¬ 
pose to pay the bill. Undoubtedly A may treat the 
sale as valid and sue B and take a judgment for the 
price; but, having done that, he cannot maintain an 
action, whether instituted previously or subsequently, 
against C to recover the goods. In other circum¬ 
stances, too, of great variety it has been decided that 
an action in personam for a money judgment is a bar 




to the assertion of a right to property which was the 
occasion of the debt. See: 

McDonald v. Preston National Bank , 111 Mich 

649. 

Santa Fe Bank v. Haskell County. 61 Kan. 785. 

Terry v. Munyer. 121 X. V.. 161. 

Conrow v. Little , 115 X. Y. 387 (393). 

(Cited with approval in Robb v. Vos . 155 X. Y. 

13). 

Carter v. Smith , 23 \Yis. 497. 

Dyckman v. Seratson, 39 Minn. 132. 

Welsh v. ('order. 95 Mo. App. 4. 

White v. White , 68 Yt. 161. 

Also it has been decided that if B has forged A’s 
name to a bank check and obtained the money on it, 
A may sue him. but having done that and taken judg¬ 
ment, cannot maintain an action against the bank for 
the wrongful payment. 

Jones v. Lincoln First National Bank (Xeb.) 90 
N. \Y. 912. 

Crook v. First National Bank , 83 Wis. 31. 

White r. White, sup. 

There was in evidence at the hearing a certified 
copy of a judgment, in the sum of $15,000.00, against 
Sidney B. Harrison taken by appellants, on personal 
service, in their suit at law, since the filing of this 
bill in this case (Record p. 26). 

It is respectfully submitted that the decree of the 
Supreme Court should be reversed and effect given 
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to that judgment, and to the garnishment of the 
Western Union Telegraph Company, by a decree 
awarding to appellants the net sum now held by the 
National Savings & Trust Company, the Receiver. 

BENJAMIN CARTER, 

Attorney for Appellee*. 
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Statement of Facts. 

This is an appeal from a decree of the Supreme Court of 
the District of Columbia in a suit over a fund of $5,010.00. 
As the record stands the controversy is one between the plain¬ 
tiff below (appellee here) and the sole appellant Carpenter 
& Company. The facts showing the manner in which the 
It 






fund originated and the equities of the appellee therein are 
fully set forth in the bill and admitted by the sworn answers 
of the defendants Walter Ilieston and the Western Union 
1 elegraph Company, the decree pro confesso taken against 
the defendant Sidney B. Harrison, as well as by the testi¬ 
mony of said Harrison, who was produced as a witness by 
Carpenter & Co. at the hearing of the cause. 

The defendant Ilieston was the representative in Chicago. 
Illinois, of the stock brokerage house of Ilarriman & Com¬ 
pany. The defendants, Harrison, Malone and Daniel, were 
engaged in the stock brokerage business in the city of Wash¬ 
ington, I). C., individually or as employees of Carpenter <fc 
Co. Ilieston, bv private arrangement with Harrison, was 
making use of a system of drafts, telegraphic money orders, 
and the distance between Chicago and Washington for the 
purpose of maintaining a credit in Chicago for his financial 
ojorations (R., 2-6, 23-25). 

Between Friday, December 19, 1913, and Wednesday, Do- 
ceml>er 24. 1913, apj>ellee, the NationalCity Bank of Chicago, 
cashed for Ilieston seven drafts upon Harrison for sums vary¬ 
ing from $600 to $4,200 and aggregating $17,080. Out of 
the proceeds of these drafts Ileiston, on Monday, December 
22, 1913, deposited $5,010 in Chicago with the Western 
Union Telegraph Company for a telegraphic money order 
addressed to Harrison in Washington, D. C. The Telegraph 
Company drew its draft upon the Liberty National Bank of 
New York to the order of Harrison for said amount, but was 
unable to deli\er it to him, l>ecause, as it afterwards appeared, 
Harrison and the defendant Malone had absconded on De¬ 
cember 19th. On December 23, 1913, the Telegraph Com¬ 
pany delivered this draft to Harrison’s order to the defendant 
Daniel. On December 29, 1913, Ilieston filed with the 
Telegraph Company in Chicago an order stopping payment 
of this fund and directing that it be returned to Chicago and 
P^d to the plaintiff (R., 12, 13, 25). December 23, 1913, 
Carpenter Co. instituted an action at law in the Supreme 
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Court of the District of Columbia against Harrison and 
Malone upon a claim against them individually, and in this 
action served a writ of garnishment on the Western Union 
Telegraph Company on December 24th and an amended 
garnishment on December 29th. In this garnishment pro¬ 
ceeding, on December 29th, the Telegraph Company, by 
its local representatives, answered that on December 23d 
previously, at 5.12 P. M., l>efore sendee of the writ, it had 
made payment by company’s draft on the Liberty National 
Bank to the order of S. B. Harrison, and took a receipt 
therefor from Daniel (R., 12, 13). In its sworn answer, 
filed in the instant equity suit, the Telegraph Company sets 
forth that at the time it made this answer in Washington 
in the garnishment proceeding it was without knowledge of 
the fact that Ilieston had filed the stop order or assignment 
with it in Chicago at 12.45 P. M., December 29th (R., 13); 
that upon said stop order or assignment being given the 
Telegraph Company stopped payment of the draft (R., 13, 
25). On December 31st plaintiff filed its bill in equity and 
obtained a rule against the Western Union Telegraph Com¬ 
pany and the other defendants; on January 12, 1914, the 
National Savings & Trust Company was appointed receiver 
and subsequently the Telegraph Company delivered the fund 
to said receiver and Daniel surrendered to the Telegraph 
Company the draft which he had been holding for Harrison 
(R., 10, 14, 25). Neither the draft to Harrison’s order nor 
the fund was ever seized by virtue of any attachment issued 
by Carpenter & Co. 

Tho defendant Ilieston filed a sworn answer admitting the 
allegations of the bill. Harrison and Malone having left the 
jurisdiction service upon them was obtained by publication, 
and a decree pro confcsso entered, which decree was made 
final (R., 19). 

Tho plaintiff below insisted that this fund so created and 
earmarked was Ilieston’s property; that it had been im¬ 
pressed with a trust in favor of the plaintiff, and that all 







rights therein passed to the plaintiff by virtue of the stop 
order or assignment given by Ilieston to his agent, the 
Western Union Telegraph Company, countermanding his 
previous order to deliver the fund to his agent Harrison and 
directing that it l>e paid over to the plaintiff. 

Carpenter & Co., relying upon a claim against Harrison 
and upon their writ of garnishment, issued in the suit to 
enforce such claim, sought to hold the fund as Harrison’s 
property without either allegation or proof that it was Har¬ 
rison’s or subject to garnishment or attachment at the suit 
of Harrison's creditors. At the hearing they produced Sid¬ 
ney B. Harrison, whose oral testimony clearly established 
what the plaintiff had conjectured, but had been unable to 
prove by witnesses, namely, that Ilieston had cashed in 
Chicago the drafts upon Harrison described in the bill and 
had telegraphed funds to Harrison to meet such drafts on 
the day when he expected them to l>e presented in Wash¬ 
ington ; that Harrison had no interest in the fund so tele¬ 
graphed and was acting in the matter solely for Ilicston’s 
accommodation and as his agent, and that the fund belonged 
to Ilieston and not to him (R., 23, 24, 25). 

• The case was submitted upon this record April 4, 1917, 
and the learned chancellor, after careful consideration, on 
May 23, 1917, entered the decree appealed from, making 
absolute the decree pro confesso against the defendants fail¬ 
ing to respond; ascertaining the amount due the plaintiff by 
the defendant Ilieston from his admissions in his sworn 
answer and the certified copy of an unsatisfied judgment 
obtained against him in the municipal court of Cook 
County, Illinois, on June 10, 1914, long after the bill was 
filed, to be $17,080, and decreeing that the plaintiff was en¬ 
titled to all of the right, title, interest and estate of said 
Ilieston in and to the special fund of $5,010 described in 
the bill. This decree also made certain allowances out of 
the fund to the Telegraph Company and to the receiver. 
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ARGUMENT AND AUTHORITIES. 

I. 

Counsel for appellants devotes the greater part of his brief 
to a discussion of the proposition that the court below turned 
the plaintiffs bill into a creditor’s bill to enforce a judgment 
which it subsequently obtained against Hieston. An inspec¬ 
tion of the pleadings and the decree will disclose this conten¬ 
tion is without foundation. At the time the bill was filed 
the plaintiff had a claim against Ilieston for $17,080. Its 
judgment for that amount was obtained against him in the 
courts of Chicago, Illinois, long after the filing of the bill, 
and a certified copy of this judgment was offered in evidence 
in the case at bar in support of its claim to the special fund 
of $5,010, at which the bill was aimed. The decree strictly 
adhered to the pleadings, proceedings and evidence in the 
case, and it appearing from Ilieston’s sworn admissions, the 
answer of the Telegraph Company, the oral testimony of 
Harrison, and the proof bv this unsatisfied judgment that 
Ilieston was indebted to the plaintiff in the amount claimed, 
and Carpenter & Co., failing either to allege or prove any 
vestige of right or title to the fund in question, the court 
held that the plaintiff had l>ecome substituted to the right, 
title and interest of Hieston therein and decreed accordingly. 

Appellants also advance the contention, with apparent 
seriousness, that the appellee, by reducing its claim against 
Hieston to judgment in Illinois, thereby disqualified itself 
to assert in the present proceeding a claim to the special fund 
which had theretofore been impounded and was in the hands 
of the court through its receiver. Appellants’ proposition 
comes to this: If a creditor having a valid claim against his 
debtor finds property of such debtor in other jurisdictions, 
obtains a lien thereon, by virtue of a legal or equitable at¬ 
tachment, and subsequently reduces his general claim to 
judgment or decree in the court having primary jurisdiction 
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of (he parties, such judgment or decree, when obtained, can¬ 
not l>e used as evidence of the debt in any pending proceed¬ 
ing in rem where property of the debtor may have been at¬ 
tached without relinquishing the legal or equitable advan¬ 
tages which flow from diligence. To state the proposition is 
to refute it, we respectfully submit. 

Before Carpenter & Company could maintain any claim 
to the sjxxdal fund in question, they were bound to allege 
and prove that at the time of the service of their writ of gar¬ 
nishment in their suit against Harrison, said fund was the 
individual property of Harrison and subject to garnishment 
or attachment at the suit of Harrison’s creditors, or that 
Ilieston was indebted to Harrison in an amount represented 
by the fund, that the fund was actually delivered to Harri¬ 
son, and that Harrison had an enforcible claim against it or 
lien upon it. 

But Carpenter & Company failed to allege or prove any of 
these essential facts. All they showed was that thev had a 
claim against Harrison . which they had subsequently re¬ 
duced to judgment, and that in their suit to recover from 
Harrison they served a writ of garnishment upon the Tele¬ 
graph Company, upon the assumption that that company 
had a fund belonging to Harrison. They neither alleged 
nor proved that the fund was Harrison’s; that he had ever 
l>een in possession of it or had any interest in or claim to it. 
On the contrary, they favored the plaintiff by producing 
Harrison as a witness, who made certain what the plain¬ 
tiff’s lack of knowledge of the transactions l>etween him and 
Ilieston had left uncertain. 


II. 

Harrison, having testified that the fund belonged to Ilies¬ 
ton and not to him, it follows that it was not subject to gar¬ 
nishment or attachment at the suit of his creditors, and that 
Carpenter & Company, standing in his shoes, had no claim to 
it. 




Hieston and his agent, the Telegraph Company, had never 
parted with their control of the fund. It had never been * 
delivered to Harrison. Section 1431 of the Code says that a 
bill of itself does not operate as an assignment of the fund 
in the hands of the drawee. Section 1493 provides that a 
check of itself does not operate as an assignment of any part 
of the fund to the credit of the drawer with the bank, and 
that the bank is not liable to the holder unless and until it 
accepts or certifies the check. 

The draft was never delivered to Harrison or seized under 
attachment. Before the fund represented thereby could be 
delivered, Ilieston countermanded his order to the Telegraph 
Company and directed its delivery to the plaintiff instead of 
to Harrison. The attempted garnishment of the fund as 
Harrison’s property, therefore, never beeame effective. (0 
Corpus Juris, 193-195). 

Drake, in his valuable work on Attachments, section 245, 
states the law on this question as follows: 

“A fundamental principle is that an attaching 
creditor can acquire no greater right in attached 
property than the defendant had at the time of the 
attachment. If, therefore, the property be in such a 
situation that the defendant has lost his power over 
it, or has not yet acquired such interest in or power 
over it, as to permit him to dispose of it adversely to 
others, it can not be attached for his debt. Thus a 
chattel pawned or mortgaged is not attachable in an 
action against the pawner or mortgagor (citing 
numerous authorities) * * * A case of not in¬ 

frequent occurrence is that of goods being attached 
where the vendor of them to the defendant is entitled 
to exercise the right of stoppage in transitu, and exer¬ 
cises that right while the attachment is pending. In 
such case the principle announced in the opening of 
this section undoubtedly applies and the vendor is 
not precluded by the attachment from exercising his 
right of stoppage even though the goods may, by 
order of the court, have been sold. He is entitled to 
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the proceeds in the hands of the court.” (Neill vs 
Rogers Bros. Produce Co., 41 W. Va, 37, 58; 23 
S. E., 702). 

Property in the possesion of an agent who acted for an 
undisclosed principal cannot be attached by his creditors, 
unless the conduct of the parties misled creditors in giving 
the agent credit. 

Rood vs. Mcllroy, 44 Ark., 346. 

Even if the fund had been delivered to Harrison or it 
could be contended that there was a constructive delivery to 
him by reason of the making of a draft to his order, he would 
have held the fund as the agent of Ilieston and not as his 
own individual property. 

Property of Ilieston in Harrison’s hands as agent or trus¬ 
tee is not subject to attachment for Harrison’s debt. 

6 Corpus .Juris., pp. 193, 195, 196, citing many cases. 

In the absence of fraud or collusion shown, an attaching 
creditor of an agent acquires no right to money deposited bv 
the principal in a bank in the name of such agent solely for 
the purpose of enabling the latter to pay directly specific 
debts of his principal. 

Anderson vs. Taylor, 131 Iowa, 485. 

As shown by the pleadings and evidence, while the plain- 
tifl bank was not a party to and had no knowledge of the 
arrangement between Harrison and Ilieston, yet the bank 
was not only the origin of the fund, but was also its ultimate 
destination. In other words, the plaintiff bank paid the 
money to Ilieston; Ilieston paid the money to the Telegraph 
Company with directions to transfer it to Harrison; Harri¬ 
son was to pay the money to the American National Bank 
in Washington and the bank in Washington was to send it 
back to the plaintiff l>ank in Chicago. Thus, in the circuit 
which the fund was making on its way from the plaintiff 
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back to the plaintiff, Harrison wa9 a mere conduit through 
whom the money was to pass and he had no more interest 
in or claim to the fund than the other mere conduits, 
namely, the Telegraph Company and the American National 
Hank in Washington. 


III. 

The Fund in Suit Belonged to I Heston or to IHs Assignee 
or Beneficiary, the Bank, and Not to Harrison, 

Harrison testified on direct examination “that his whole 
interest in the matter was to meet the drafts Rieston drew 
on him; that previous to the transactions referred to in the 
bill, Ilieston had been indebted to him, but that his indebt¬ 
edness was wiped out by Ilieston going into bankruptcy 
throe or four years before the transaction involved in this 
case’’ (R., 23). On cross-examination, he testified: 

“the drafts referred to in the bill were for the accom¬ 
modation of Hieston; that Hieston would draw on 
Harrison from Chicago, have the draft cashed, then 
two or three days later, when the draft had reached 
Washington, he w T ould either wire the funds to meet 
it or send another check or draft to Harrison to be 
discounted in Washington; that the instances where 
he sent drafts to Harrison to be cashed in Washing¬ 
ton the proceeds to be applied to drafts drawn by 
Hieston from Chicago, occurred only where small 
amounts were involved, otherwise he would send 
money by telegraph”; * * * “That what he (Har¬ 
rison) did in this respect was merely an accommoda¬ 
tion on his part” (R., 24). 

He further testified: 

“Q. This money sent by telegraph was not your 
money; it was Hieston’s money? 

“A Yps 

“(By the Court:) 

“Q. Well, is it a fact, Mr. Harrison? 

2t 
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“A. Yes, sir. I had no interest in the money. 

“Q. You were acting as agent for him? 

“A. Purely. 

“Q. Did you understand there was no other rela¬ 
tionship between you and him than that you were 
acting for him? 

“A. Merely as an accommodation for Mr. Hies- 
ton.” (R., 25). 

Counsel for Carpenter & Co. passes over this testimony in 
silence, obviously because it cuts the ground from under him. 

Aside from this positive affirmation of the allegations of 
the plaintiff’s bill, Carpenter & Co., claiming, as Harrisons 
property, this fund which originated with llieston and was 
found in the possession of the Telegraph Company, are 
bound by the admissions contained in the answers of Hiee- 
ton and the Telegraph Company and the decree pro confesso 
against Harrison. 

The admissions in a bill or answer need not be proved. 
Fletcher’s Equity PL and Pr., sec. G40. 

Simpkins’ Fed. Eq. Suit, p. 439. 

To the general rule that the answer of one defendant 
cannot be read against {mother, there are certain well-defined 
exceptions. One is where the codefendant claims through 
the person whose answer it is proposed to read. 

Fletcher’s Equity PI. and Pr., sec. 649. 

3 Greenleaf on Evidence, sec. 283, and cases. 

A decree pro co-nfesso is an admission of the facts which 
are well pleaded. 

Fletcher, supra, sec. 153, p. 196. 

Ohio Central R. R. Co. vs. Central Trust Co., 133 
U. S., 83. 

Equity rule 31, of the court below, provides that a decree 
pro confesso at the expiration of twenty days, shall be deemed 
absolute unless set aside prior to that time. 
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If, as the hill alleges and Hieston and Harrison have ad¬ 
mitted, and the answer of the Telegraph Co. confirms, this 
fund is part of the proceeds of certain drafts cashed for 
Ilieston by the plaintiff below relying upon their validity 
and that they would he honored by Harrison, the drawee, 
on presentation, and if, as the evidence clearly establishes, 
the fund so arising was thereupon transmitted by Hieston 
from, Chicago, through the Telegraph Company, his agent, 
to Harrison for the sole purpose of paying the drafts when 
they reached Washington, the plaintiff has earmarked the 
fund as well as money can be earmarked and is entitled to 
reclaim it wherever it may he found. Harrison and the 
Telegraph Company were simply instrumentalities employed 
by Hieston for the purpose of maintaining his credit in 
Chicago, and never had any property in or title to the fund 
in question. 

As long as trust property can be traced and followed, the 
property into which it has been converted remains subject 
to the trust. 

National Bank vs. Insurance Co., 104 U. S., 54. 

M here property is placed in the possession of a person as 
agent, and ho has no tangible interest in such property, and 
it is seized under an attachment or execution against the 
agent for his debt, the principal may recover it from the per¬ 
son making such seizure. 

2 Corpus Juris, 884, citing many cases. 

See also, instructive note, Ann. Cas. 1917 C., p. 1145. 

Reynolds vs. Smith, 7 Mackey, 27. 

In the case of Clews vs. Jamieson (182 U. S., 460, 479) it 
was held that the governing committee of a stock exchange 
had no personal interest in the title to a fund placed in its 
possession in the trust and confidence that it would see that 
the purposes of the deposit were fulfilled and the moneys 
paid out only in accordance with the terms of the trust under 
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which it was deposited; that there could be no question that 
the fund thereby became a trust fund in the possession of the 
governing committee, and the disposition of which in ac¬ 
cordance with the trust, those member? were called upon to 
secure; that the committee occupied, from the time of the 
deposit of the fund, a fiduciary relation towards the parties 
depositing it, and it l>ecame a trustee of the fund charged 
with the duty of seeing that it was applied in conformity 
with the provisions creating it. 

If Ilieston l>e regarded as having obtained money from 
the plaintifi upon the faith of representations alleged in the 
hill and admitted by his answer and implied from the course 
of business among bankers, that the draft upon Harrison 
would Ik? cashed when presented, and these representations 
proved untrue, he would be regarded in equity as a trustee 
cx malcficio for the plaintiff bank. 

Angle vs. Chicago, &c., R. R. Co., 151 U. S., 1, 26. 
Pomeroy’s Eq. Jur., sec. 155. 

One who, by fraudulent misrepresentations, obtains a con¬ 
veyance from the owner of any interest in property, real or 

personal, is in equity a trustee cx malcficio for the person de¬ 
frauded. 

Jones vs. Van Doren, 130 U. S., 684, 691. • 

In general, whenever the legal title to property, 
real or personal, has been obtained through actual 
fraud, misrepresentations, concealments, or through 
undue intluence, duress, taking advantage of one’s 
weakness or necessities or through any other similar 
means or under any other similar circumstances 
which render it unconscientious for the holder of the 
legal title to retain and enjoy the beneficial interest, 
equity impresses a constructive trust on the property 
thus acquired in favor of the one who is truly and 
equitably entitled to the same, although he may never 
perhaps have had any legal estate therein; and a court 
of equity has jurisdiction to reach the property either 
in the hands of the original wrongdoer, or in the 


* 
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hands of any subsequent holder, until a purchaser of 
it in good faith and without notice acquires a higher 
right, and takes the property relieved from the trust. 
The forms and varieties of these trusts, which are 
termed ex maleficio or ex delicto, are practically with¬ 
out limit. The principle is applied wherever it 
is necessary for the obtaining of complete justice, 
although the law may also give the remedy of damages 
against the wrongdoer.” % 

Angle vs. Chicago, etc., R. Co., 151 U. S. 26; 

38 L. Ed., 55. 

Moore vs. Crawford, 130 U. S., 122, 128. 

Pomeroy’s Eq. Jur., sec. 1053. 


The action of the Telegraph Company in making a draft 
upon the Liberty National Bank of New York to the order 
of Harrison did not, under sections 1431-1433 and 1489— 
1493 of the Code of Law for the District of Columbia or the 
law of negotiable instruments generally constitute an assign¬ 
ment of the fund to Harrison (Florence Mining Co. vs. 
Brown, 124 U. S., 385, 391). 

On the other hand, the order of Ilieston to the Telegraph 
Company to return the fund represented by this draft to the 
Bank amounted to an equitable assignment of said fund to 
the appellee. 

Trist vs. Child, 21 Wall., 441, 447. 

Peugh vs. Porter, 112 U. S., 737, 742. 

Ketchum vs. St. Louis, 101 U. S., 306. 

In equity a lien upon personal property may be created 
even by verbal agreement where the intention is clear to 
charge some particular property. 

Goodnough Mercantile Co. vs. Galloway, 156 Fed., 
504. 

To make an assignment valid at law the subject of it must 
have an existence, actual or potential, at the time of the as¬ 
signment, but a court of equity will support an assignment 
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not only of interests in action and contingencies, but of 
things which have no present actual or potential existence 
or rest in mere possibility only. 

2 Story’s Eq. Jur., 13th ed., secs. 1040, 1055. 

5 Wheaton, 285. 

Every demand connected with the right of property, real 
or personal, may be assigned. (Bouvier’s Law I>ic., 179, 
title “Assignments”). 

The court below having assumed jurisdiction of the case 
lecause equity alone could adequately administer the rights 
and equities of all of the parties, was bound to retain it to 
the end and determine the title to the fund and the rights 
of the resj>ective claimants thereto. 

As the Supreme Court recently said in Green vs. Louis- 
nV/c, etc., R. R. Co., (224 U. S., 499, 520): 

“It is a familiar maxim that ‘a court of equity 
ought to do justice completely, and not by halves;’ 
and to this end, having properly acquired jurisdic¬ 
tion of a cause for any purpose’ it should dispose of 
the entire controversy and its incidents, and not remit 
any part of it to a court of law.” 

This case was one calling for the intervention of equity. 
The e\ idence clearly established the appellee s right to the 
fund, and that the ap)>eilants had no claim thereto. The 
decree appealed from strictly adhered to the pleadings and 
evidence in administering the rights of all the parties to the 
controversy and being well grounded in equity and con¬ 
sonant with justice should lx> affirmed, we respectfully submit. 

FREI>ERIC D. McKENNEY, 

JOHN S. FLANNERY, 

Attorneys for Appellee. 


Cf«»27) 
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OF THE DISTRICT OF COLUMBIA. 


N. LESLIE CARPENTER, JOSEPH N. CARPEN¬ 
TER, STERRETT TATE, AND EDWARD E. 
CLARK, PARTNERS, DOING BUSINESS AS 
N. L. CARPENTER & COMPANY, APPEL¬ 
LANTS, 

VS. 

THE NATIONAL CITY BANK OF CHICAGO, 

APPELLEE. 

REPLY BRIEF FOR APPELLANTS. 

Appellee’s brief blandly states as facts of this case 
(1) that appellee had discounted seven drafts of Walter 
Hieston on Sidney B. Harrison, including two which 
aggregated $5,700, (2) that the fund of $5,010, de¬ 
posited by Hieston with the Western Union Telegraph 
Company to the credit of Harrison was a part of the 
proceeds from those two drafts, and (3) that after notice 
of non-delivery to Harrison of this fund Hieston directed 
the telegraph company to pay it over to appellee. In 
reality there is not a word of proof to establish either 
of these propositions, though it does appear, in relation 
to a later transaction with which this suit is not con¬ 
cerned, that Hieston directed the telegraph company 
to pay the money back to him (Rec., p. 26). 

Appellants claim this fund in virtue of Sidney B. 
Harrison’s title to it. If they claimed under Hieston, 
the case might be within the exception which counsel 












themselves state at page 10 of the brief—it might be 
that Hieston s answer to appellee’s bill of complaint 
would be evidence against appellants. In the actual 
facts of the case, of course, nothing said by Hieston or 
any other co-defendant (except possibly Harrison), if 
not said on the witness stand, under cross-examination, 
in this proceeding, could affect any right of appellants. 

Counsels’ argument, moreover (page 12), assumes that 
Hieston gave appellee some positive assurance that 
Harrison would pay these drafts; and of this there is no 
proof whatever. It is not even alleged that Hieston 
told appellee a part of the money he was getting for 
these bills of exchange would be transmitted to Harrison 
ami applied by him toward payment of the bills. 

The right of stopping goods in transitu , which counsel 
invoke at page 7, exists for the protection of the con¬ 
signor alone, and it does not exist except in case of a 
mistaken idea held by the consignor, regarding the 
consignee s solvency or honesty, in a sale of goods. 

Benjamin on Hales, Sec. S28, and American note 
thereto. 


Here it is not charged that Hieston’s deposit of the 
money with the telegraph company was induced by any 
misunderstanding as to Harrison's financial responsi¬ 
bility. It is not even charged that Harrison in fact 
was insolvent at the time when Hieston is alleged to 
have attempted to make a new disposition of the money. 
If it be assumed to be proved that Harrison had ab¬ 
sconded from Washington and that it was apparent that 
his agreement with Hieston would not be performed, 
that fact could not give Hieston a right to take back 
or to control the fund. 

Note to 19 Am. Rep., 88. 

Smith vs. Barker , 102 Ala., SS. 
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Xor does the right of stoppage exist when the prop¬ 
erty has been shipped to pay a specific indebtedness 
or to apply as a credit to the consignor on a general 
account between him and the consignee. 

Benjamin, Sec. S35 (pp. 863-865). 

Clark v. Mauran, 3 Paige, 373. 

Ilieston then (whatever right lie might have in an 
equity court if coining there with hands clean) had no 
legal right to be enforced by re-caption of the property. 

Hut if Ilieston himself had had a legal right to arrest 
the delivery to Harrison, his creditors had no such right. 
The title to property in transitu , and not stopped by the 
consignor, is in the consignee, and so it is subject by 
garnishment to the claims of the consignee’s creditors, 
not to the claims of the consignor’s creditors. 

This latter is none the less true as to a creditor who 
supplied to the consignor the goods or the funds with 
which he purchased them. So what does it signify, 
here if it be a fact, that Ilieston obtained from appellee 
the $5,010 in question? 

If A orders goods of B, and C, by contract with B, 
supplies the goods and ships them in B’s name directly 
to A, no right of stoppage in transitu accrues to C, even 
though B has become insolvent. This was decided in 
Xcimcyer Lumber Co. vs. Burlington, etc. R. R. Co., 
54 Nebr., 321. 

B, having contracted to furnish goods to A, then 
lets C in on the contract, each of them furnishing a 
half of the money by which the goods are laid in. Held, 
that C’s interest in the goods stops with the delivery 
to the carrier for transportation to A, and upon the 
exercise by B of the right of stoppage in transitu this 
was for his own benefit alone and availed nothing for C. 

Memphis, etc., Railroad Co. vs. Freed, 38 Ark., 614. 
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Of a seller s lien and of the right of stoppage in transitu, 
it was said in Lickbarrow vs. Mason , 2 East, 21—cited 

with approval in the 190G London edition of Benjamin 
on Sales: 

Neither of them is founded on property but 
they necessarily suppose the property is in some 
other person, and not in him who sets up either 
of these rights. . . . It is a contradiction in 

terms to say a man has a lien upon his own 

property or a right to stop his own propertv 
in transitu. 

1 he eases cited by counsel in this connection illustrate 
the principles of law to which we refer. In one of these, 
Xeill vs. Rogers, 41 W. Va., 37, the title to goods in 
transitu was concerned; in another, Anderson vs. Taylor , 
131 Iowa, 485, the title to a woman’s funds in bank, 
carried for her convenience in the name of husband, 
and garnished by his creditor. In the former case 
a bill of lading, at the instant of the shipment, had 
been assigned for value to a stranger and gave him title 
to the goods. In the other the garnishment had fastened 
on the fund and a statutory proceeding by the wife 
was required to release it. In a third case, Reed vs. 
Mcilroy, 44 Ark., 34(1, the man (truly Me limy's agent) 
in whose hands the property (hogs) was attached for 
his own debt, never had any color of title to it and was 
not supposed to have any interest in it. 

Theext authority quoted (Drake on Attachments, 
pages < and 8 of brief), is more fatal still to counsels’ 
argument. Title, the text-writer says, is divested out 
of a consignor when the consignor has the right of 
stoppage in transitu and exercises that right. Is this 
not to say, in regard to the present case, that, the title 
remains in Harrison, because Hieston has not asserted 
any right whatever to stop the money in transit and 
never had any such right? 
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As for a lien of appellee on a part of the money it 
claims to have paid Hieston in purchasing his two drafts, 
it seems profitless to inquire what the result would 
have been if the bank had been the victim of a decep¬ 
tion as to the due payment of the drafts. To refer 
again to the proof—since this money is not shown to 
have been obtained from appellee—no trust ex maleficio 
or of any other designation in appellee’s favor is estab¬ 
lished. But there is no allegation , even, of a maleficium. 
If Hieston told appellee that Harrison would pay these 
drafts he committed no wrong unless he believed or 
suspected Harrison wouldn’t pay them; and of this 
latter the bill contains no hint. 

“Plaintiff has earmarked the money,” say counsel. 
What money? Firstly, how did plaintiff (appellee) 
set apart 85,010, of 85,700, to any use whatsoever? 
Secondly, how could plaintiff have dedicated any money 
to something of which it never dreamed? 

Clews vs. Jamieson, 182 U. S., 4G0, cited at page 11 
of appellee’s brief, is purely and simply a case of the 
carrying out of an express trust. It was held that the 
trust feature gave jurisdiction to a court of equity and 
empowered it to decide whether, by the terms of the 
trust, money was due from one of the cestuis qui trust. 
No question of resulting trust or trust ex maleficio , nor 
any question of title as between the trustees and the 
parties to the trust instrument, was involved. 

Counsel dwell upon the idea of an agency of Harrison 
for Hieston. Harrison’s testimony on this point to 
which they refer (pages 9 and 10) went in under appel¬ 
lants’ objection, as being a conclusion of law, and is 
here covered by an assignment of error. 

There was an agreement that Harrison, with some 
moneys to be found by himself and some to be furnished 
by Hieston, would pay the drafts of the latter. In a 
legal sense then, was Harrison the agent of Hieston? 




Was the Mechanics & Metals National Bank (231 U. S., 
(JO), the agent of Hotchkiss, the stockbroker, with respect 
to the money it had passed in the morning to his general 
account on which latter he was to draw in paying for 
stocks bought during the day. If so, that profited the 

bank nothing when it didn’t get the promised assign- 
ment of stocks. 

Coitainh the proof does not. establish any legal 
connection between Harrison and appellee. 

If Hieston in fact obtained by selling to appellee his 
two diafts on Harrison the money he deposited with the 
telegraph company, appellee’s moral right to the money 
at issue here is no better than appellants’. Harrison 
had been taking appellants’ money—had taken it to the 
amount of 815,000. He and Hieston were “kiting” 
drafts, each furnishing parts of the money needed. 
Appellants attachment caught a part of the joint fund, 
a part that stood in Harrison’s name. If any part of 
the fund stood in Hieston\s name—if, say, Harrison had 
sent money of his own to Hieston for use in this enter¬ 
prise and Hieston for the moment had deposited this in 
bank to his iHieston’s) credit—it would have been sub¬ 
ject to attachment by Ilieston’s creditors, not by Har¬ 
rison’s. The amount of Harrison’s defalcation, coupled 
with the fact that these operations between him and 
Hieston had been going on for months, suggests that 
considerable of Harrison’s (really appellants’) money 

had been paid to appellee in protection of drafts it had 
bought from Hieston. 

If appellee in six days bought from Hieston, in the 
way alleged, seven bills drawn on Harrison, did not this 
put appellee on notice regarding the bogus protection 
of the bills. But, however this may be, appellee was 
buying commercial paper and buying it no doubt for 
the good profits (discounts) that banks usually make 
in such business. It is more equitable then that appellee 




should lose a part of the money it says it voluntarily 
supplied in the business than that appellants should 
lose all that Harrison took from them without their 
consent and turned over to appellee, or at any rate to 
Hieston 

The better view is that a court of equity should have 
no part in relieving either party (Hieston or Harrison) 
against a loss in such a transaction, but should leave 
the parties where it finds them. 

On the point of appellee’s estoppel by the personal 
judgment taken by appellee against Hieston, counsel do 
not state our contention correctly. 

This is not a case of a creditor’s attempting in one 
jurisdiction to reach property of his debtor by which 
to satisfy a judgment previously obtained in another 
jurisdiction. The true situation is this: according to the 
bill of complaint appellee first accepted in payment 
pro tanto (not as security for Harrison’s debt) his 
claim against the Western Union Telegraph Company; 
afterward it disclaimed this transfer to itself by taking 
judgment against Hieston for the whole amount of 
his debt; here now, it would about-face again, and 
(still holding Hieston for the whole debt) say the money 
in the telegraph company’s hands has belonged to it 
(appellee) all this time. This latter, we say, it can 
not do; and the authorities we cite seem conclusive. 

BENJ. CARTER, 

Attorney for Appellants. 



